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DEPARTMENT  OF  EDUCATION 
Office  of  Special  Education 
34  CFR  Part  300 

Assistance  to  States  for  Education  of 
Handicapped  Children;  interpretation 

agency:  Department  of  Education. 
action:  Notice  of  interpretation. 

SUMMARY:  The  Secretary  of  Education 
issues  an  interpretation  of  the 
individualized  education  program  (lEP) 
requirements  under  Part  B  of  the 
Education  of  the  Handicapped  Act,  as 
amended  by  Pub.  L.  94-142.  This 
interpretation  is  issued  in  response  to 
public  inquiries  requesting  Department 
policy  and  guidance  on  this  matter. 
EFFECTIVE  DATE:  This  interpretati  in  is 
expected  to  take  effect  45  days  aft  -r  it  is 
transmitted  to  Congress.  Interpretations 
are  usually  transmitted  to  Congress 
several  days  before  they  are  published 
in  the  Federal  Register.  The  effective 
date  is  changed  by  statute  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
interpretation,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  B.  Irvin,  Office  of  Special 
Education,  Department  of  Education, 
Donohoe  Building,  Room  4046,  400 
Maryland  Avenue,  SW.,  Washington, 

D.C.  20202,  telephone:  (202)  472-4825. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA-B  or  “the  Act”) 
(20  U.S.C.  1411-1420),  as  amended  by 
Pub.  L.  94-142,  the  Department  of 
Education  makes  Federal  funds 
available  to  States  to  assist  them  in  the 
provision  of  special  education  and 
related  services  to  handicapped 
children.  In  order  to  receive  assistance 
under  this  grant  program,  a  State  must 
demonstrate  to  the  Secretary  that 
various  provisions  of  the  Act  are  met, 
including  the  requirement  that  all 
handicapped  children  within  the  State 
have  available  a  free  appropriate  public 
education.  The  Act  defines  a  “free 
appropriate  public  education”  as 
“special  education  and  related  services 
which  •  *  •  are  provided  in 
conformity  with  the  individualized 
education  program  required"  by  the  Act 
(20  U.S.C.  1401(18)(D)). 

An  “individualized  education 
program"  (lEP)  is  defined  by  the  Act  as 

a  written  statement  for  each  handicapped 
child  developed  in  any  meeting  by  a 
representative  of  the  local  educational 


agency  or  an  intermediate  educational  unit 
who  shall  be  qualified  to  provide,  or  ^ 
supervise  the  provision  of,  specially  designed 
instruction  to  meet  the  unique  needs  of 
handicapped  children,  the  teacher,  the 
parents  or  guardian  of  such  child,  and, 
whenever  appropriate,  such  child,  which 
statement  shall  include  (A)  a  statement  of  the 
present  levels  of  educational  performance  of 
such  child,  (B)  a  statement  of  annual  goals, 
including  short-term  instructional  objectives, 

(C)  a  statement  of  the  specific  educational 
services  to  be  provided  to  such  child,  and  the 
extent  to  which  such  child  will  be  able  to 
participate  in  regular  educational  programs, 

(D]  the  projected  date  for  initiation  and 
anticipated  duration  of  such  services,  and  (E) 
appropriate  objective  criteria  and  evaluation 
procedures  and  schedules  for  determining,  on 
at  least  an  annual  basis,  whether 
instructional  objectives  are  being  achieved. 

20  U.S.C.  1401(19) 

Section  614(a)(5)  of  the  Act  (20  U.S.C. 
1414(a)(5))  provides  that  the  lEP  for  each 
handicapped  child  must  be  reviewed 
and,  if  necessary,  revised  at  least 
annually. 

A  detailed  set  of  regulations  was 
issued  under  EHA-B  on  August  23, 1977 
(42  FR  42474),  and  codified  in  the  Code 
of  Federal  Regulations  (CFR)  at  45  CFR 
Part  121a.  Included  in  those  regulations 
are  several  sections  on  lEPs,  published 
as  45  CFR  121a.340-121a.349.  (See  also 
the  summary  of,  and  responses  to,  the 
public  comments  on  the  proposed 
version  of  those  sections,  42  FR  42507-08 
(August  23, 1977).)  These  regulations 
became  effective  on  October  1, 1977. 

B.  Purpose  of  Document 

Over  the  past  three  years,  numerous 
questions  have  arisen  concerning  the 
meaning  of  the  lEP  provisions  of  the 
statute  and  regulations.  Some  of  those 
provisions  have  been  interpreted 
differently  by  various  State  and  local 
agencies.  Other  questions  have  been 
raised  concerning  various  lEP  matters 
that  are  not  explicitly  addressed  in  the 
regulations.  Finally,  numerous  inquiries 
have  been  received  concerning  how  to 
most  effective.ly  carry  out  the  lEP 
requirements. 

For  these  reasons,  the  Secretary  has 
determined  that  it  would  be  appropriate 
to  publish  a  comprehensive  document 
that  clarifies  and  interprets  the  lEP 
provisions,  answers  some  of  the  most 
frequently  asked  questions  about  those 
provisions,  and  provides  technical 
assistance  to  interested  parties.  This 
document  is  intended  to  serve  those 
purposes. 

C.  Development  of  Document 

This  interpretation  culminates  a 
process  which  involved  extensive  public 
review  and  comment,  including:  (1) 
Comments  from  a  series  of  public 
meetings  conducted  during  the  summer 
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of  1979:  (2)  background  papers 
submitted  by  an  ad  hoc  task  force  on 
lEPs;  and  (3)  more  than  one  hundred 
written  comments  from  reviewers  of 
various  drafts  of  the  document.  All 
written  comments  were  reviewed,  and 
the  suggestions  and  concerns  of  the 
commenters  were  considered  in 
preparing  the  document, 

D.  Effect  of  Document 

The  primary  purpose  of  this  document 
is  to  clarify  and  interpret  the  lEP 
provisions  of  the  Act  and  regulations. 
Since  those  provisions  have  the  force 
and  effect  of  law.  the  Secretary  regards 
the  clarifications  and  interpretations  in 
the  document  as  legally  binding,  and  the 
Department  will  follow  them  in 
providing  advice  and  in  determining 
whether  affected  agencies  are  in 
compliance  with  the  Act  and 
regulations.  In  addition,  the  document 
includes  non-binding  suggestions  and 
guidance  on  how  to  carry  out  the 
various  legally  binding  requirements. 

The  legally  binding  requirements  in 
the  interpretation  are  identified  by  such 
mandatory  language  as  “must",  “the  lEP 
would  have  to  be  revised",  or  “labels 
may  not  be  used".  The  non-binding 
suggestions  and  guidance  are  stated  in 
such  non-mandatory  language  as  “the 
agency  should”  or  “it  is  expected  that.” 

E.  Organization  of  Document 

Part  I  of  the  document  sets  out  the 
major  purposes  and  functions  of  the  lEP 
requirement.  Part  II  clarifies  and 
interprets  the  individual  provisions  of 
the  lEP  regulations  (§§  300.340-300.349). 

F.  Redesignation  of  Regulations 

As  a  result  of  the  creation  of  the 
Department  of  Education,  the 
regulations  under  EHA-B  were  recently 
transferred  to  title  34  (Education)  of  the 
CFR  (45  FR  77368,  November  21, 1980). 
The  EHA-B  regulations  were  transferred 
and  redesignated  as  34  CFR  Part  300. 
Individual  section  numbers,  however, 
have  not  changed.  For  example,  the 
sections  on  lEP’s,  previously  45  CFR 
121a. 340-121a. 349,  have  been 
redesignated  as  34  CFR  300.340-300.349. 

Call  for  Public  Comment 

The  Secretary  is  interested  in 
receiving  public  comments  on  the  extent 
to  which  the  Department  should  provide 
further  guidance  on  individualized 
education  programs.  These  comments 
may  be  sent  at  any  time  to  the 
Department  contact  person  identified  in 
the  beginning  of  this  document. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.027,  Education  of  Handicapped  Children, 
Part  B) 
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Dated:  ]anuary  9, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

34  CFR  Part  300  is  amended  by  adding 
the  following  appendix; 

Appendix — Notice  of  Interpretation 

I.  Purpose  of  the  lEP 

II.  lEP  Requirements 

§  300.340  Definition 

§  300.341  State  educational  agency 
responsibility 

1.  Who  is  responsible  for  ensuring  the 
development  of  lEPs  for  handicapped 
children  served  by  a  public  agency  other 
than  an  LEA? 

2.  For  a  child  placed  out  of  State  by  a 
public  agency,  is  the  placing  or  receiving 
State  responsible  for  the  child’s  lEP? 

§  300.342  When  individualized 
education  programs  must  be  in  effect 

3.  In  requiring  that  an  lEP  be  in  effect 
before  special  education  and  related 
services  are  provided,  what  does  "be  in 
effect”  mean? 

4.  How  much  of  a  delay  is  permissible 
between  the  time  a  handicapped  child’s 
lEP  is  Hnalized  and  when  special 
education  is  provided? 

5.  For  a  handicapped  child  receiving 
special  education  for  the  first  time, 
when  must  an  lEP  be  developed — before 
placement  or  after  placement? 

6.  If  a  handicapped  child  has  been 
receiving  special  education  in  one  LEA 
and  moves  to  another  community,  must 
the  new  LEA  hold  an  lEP  meeting  before 
the  child  is  placed  in  a  special  education 
program? 

§  300.343  Meetings 

7.  What  is  the  purpose  of  the  30  day 
timeline  in  §  300.343(c)? 

8.  Must  the  agency  hold  a  separate 
meeting  to  determine  a  child’s  eligibility 
for  special  education  and  related 
services,  or  can  this  step  be  combined 
with  the  lEP  meeting? 

9.  Must  lEPs  be  reviewed  or  revised  at 
the  beginning  of  each  school  year? 

10.  How  frequently  must  lEP  meetings 
be  held  and  how  long  should  they  be? 

11.  Who  can  initiate  lEP  meetings? 

12.  May  lEP  meetings  be  tape- 
recorded? 

§  300.344  Participants  in  meetings 
(Agency  representative) 

13.  Who  can  serve  as  the 
“representative  of  the  public  agency”  at 
an  lEP  meeting? 

14.  Who  is  the  “representative  of  the 
public  agency”  if  a  handicapped  child  is 
served  by  a  public  agency  other  than  the 
SEA  or  LEA? 


(The  child’s  teacher) 

15.  For  a  handicapped  child  being 
considered  for  initial  placement  in 
special  education,  which  teacher  should 
attend  the  lEP  meeting? 

16.  If  a  handicapped  child  is  enrolled 
in  both  regular  and  special  education 
classes,  which  teacher  should  attend  the 
lEP  meeting? 

17.  If  a  handicapped  child  in  high 
school  attends  several  regular  classes, 
must  all  of  the  child’s  regular  teachers 
attend  the  lEP  meeting? 

18.  If  a  child’s  primary  handicap  is  a 
speech  impairment,  must  the  child’s 
regular  teacher  attend  the  lEP  meeting? 

19.  If  a  child  is  enrolled  in  a  special 
education  class  because  of  a  primary 
handicap  and  also  receives  speech- 
language  pathology  services,  must  both 
specialists  attend  the  lEP  meeting? 

(The  child,  parents,  other  individuals) 

20.  When  may  representatives  of 
teacher  organizations  attend  lEP 
meetings? 

21.  When  may  a  handicapped  child 
attend  an  lEP  meeting? 

22.  Do  the  parents  of  a  handicapped 
student  retain  the  right  to  attend  the  lEP 
meeting  when  the  student  reaches  the 
age  of  majority? 

23.  Must  related  services  personnel 
attend  lEP  meetings? 

24.  Are  agencies  required  to  use  a 
case  manager  in  the  development  of  a 
handicapped  child’s  lEP? 

25.  For  a  child  with  a  suspected 
speech  impairment,  who  must  represent 
the  evaluation  team  at  the  lEP  meeting? 

§  300.345  Parent  participation 

26.  What  is  the  role  of  the  parents  at 
an  lEP  meeting? 

27.  What  is  the  role  of  a  surrogate 
parent  at  an  lEP  meeting? 

28.  Must  the  public  agency  let  the 
parents  know  who  will  be  at  the  lEP 
meeting? 

29.  Are  parents  required  to  sign  lEPs? 

30.  If  the  parent  signs  the  lEP,  does  the 
signature  indicate  consent  for  initial 
placement? 

31.  Do  parents  have  the  right  to  a  copy 
of  their  child’s  lEP? 

32.  Must  parents  be  informed  at  the 
lEP  meeting  of  their  right  to  appeal? 

33.  Does  the  lEP  include  ways  for 
parents  to  check  the  progress  of  their 
children? 

34.  Must  lEPs  include  speciHc 
“checkpoint  intervals”  for  parents  to 
confer  with  teachers  and  to  revise  or 
update  their  children’s  lEPs? 

35.  If  the  parents  and  agency  are 
unable  to  reach  agreement  at  an  lEP 
meeting,  what  steps  should  be  followed 
until  agreement  is  reached? 


§  300.346  Content  of  the  individualized 
education  program 

(Present  levels  of  educational 
performance) 

36.  What  should  be  included  in  the 
statement  of  the  child’s  present  levels  of 
educational  performance? 

(Annual  goals  and  short  term  objectives) 

37.  Why  are  goals  and  objectives 
required  in  the  lEP? 

38.  What  are  "aimual  goals”  in  an 
lEP? 

39.  What  are  “short  term  instructional 
objectives”  in  an  lEP? 

40.  Should  the  lEP  goals  and 
objectives  focus  only  on  special 
education  and  related  services,  or 
should  they  relate  to  the  total  education 
of  the  child? 

41.  Should  there  be  a  relationship 
between  the  goals  and  objectives  in  the 
lEP  and  those  that  are  in  instructional 
plans  of  special  education  personnel? 

42.  When  must  lEP  objectives  be 
written — before  placement  or  after 
placement? 

43.  Can  short  term  instructional 
objectives  be  changed  without  initiating 
another  lEP  meeting? 

(Specific  special  education  and  related 
services) 

44.  Must  the  lEP  include  all  special 
education  and  related  services  needed 
by  the  child  or  only  those  available  from 
the  public  agency? 

45.  Is  the  lEP  a  commitment  to  provide 
services — ^i.e.,  must  a  public  agency 
provide  all  of  the  ser\’ices  listed  in  the 
lEP? 

46.  Must  the  public  agency  itself 
directly  provide  the  services  set  out  in 
thelEP? 

47.  Does  the  lEP  include  only  special 
education  and  related  services  or  does  it 
describe  the  total  education  of  the  child? 

48.  If  modifications  are  necessary  for 
a  handicapped  child  to  participate  in  a 
regular  education  program,  must  they  be 
included  in  the  lEP? 

49.  When  must  physical  education 
(PE)  be  described  or  referred  to  in  an 
lEP? 

50.  If  a  handicapped  child  is  to  receive 
vocational  education,  must  it  be 
described  or  referred  to  in  the  student’s 
lEP? 

51.  Must  the  lEP  specify  the  amount  of 
services  or  may  it  simply  list  the 
services  to  be  provided? 

52.  Must  a  handicapped  child's  lEP 
indicate  the  extent  to  which  the  child 
will  be  educated  in  the  regular 
educational  program? 
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(Projected  dates/Evaluation) 

53.  Can  the  anticipated  duration  of 
services  be  for  more  than  twelve 
months? 

54.  Must  the  evaluation  procedures 
and  schedules  be  included  as  a  separate 
item  in  the  lEP? 

(Other  lEP  content  questions] 

55.  Is  it  permissible  for  an  agency  to 
have  the  lEP  completed  when  the  lEP 
meeting  begins? 

56.  Is  there  a  prescribed  format  or 
length  for  an  lEP? 

57.  Is  it  permissible  to  consolidate  the 
lEP  with  the  individualized  service  plan 
developed  under  another  Federal 
program? 

58.  What  provisions  on  confidentiality 
of  information  apply  to  lEPs? 

§  300.347  Private  school  placements 

59.  If  placement  decisions  are  made  at 
the  time  the  lEP  is  developed,  how  can  a 
private  school  representative  attend  the 
meeting? 

§  300.348  Handicapped  children  in 
parochial  or  other  private  schools 

§  300.349  Individualized  education 
programs — accountability 

60.  Is  the  lEP  a  performance  contract? 

Authority:  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended  (20  U.S.C. 
1411-1420],  unless  otherwise  noted. 

Individualized  Education  Programs 
(lEPs) 

Interpretation  of  Requirements  Under 
Part  B  of  the  Education  of  the 
Handicapped  Act,  As  Amended  bv  Pub. 
L.  94-142 

I.  Purpose  of  the  lEP 

There  are  two  main  parts  of  the  lEP 
requirement,  as  described  in  the  Act  and 
regulations:  (1)  The  lEP  meeting(s),  at 
which  parents  and  school  personnel 
jointly  make  decisions  about  a 
handicapped  child’s  educational 
program,  and  (2)  the  lEP  document  itself, 
which  is  a  written  record  of  the 
decisions  reached  at  the  meeting.  1  he 
overall  lEP  requirement,  comprised  of 
these  two  parts,  has  a  number  of 
purposes  and  functions: 


a.  The  lEP  meeting  serves  as  a 
communication  vehicle  between  parents 
and  school  personnel,  and  enables  them, 
as  equal  participants,  to  jointly  decide 
what  the  child’s  needs  are,  what 
services  will  be  provided  to  meet  those 
needs,  and  what  the  anticipated 
outcomes  may  be. 

b.  'The  lEP  process  provides  an 
opportunity  for  resolving  any  differences 
between  the  parents  and  the  agency 
concerning  a  handicapped  child’s 
special  education  needs;  first,  through 
the  lEP  meeting,  and  second,  if 
necessary,  through  the  procedural 
protections  that  are  available  to  the 
parents. 

c.  The  BEP  sets'  forth  in  writing  a 
commitment  of  resources  necessary  to 
enable  a  handicapped  child  to  receive 
needed  special  education  and  related 
services. 

d.  The  lEP  is  a  management  tool  that 
is  used  to  ensure  that  each  handicapped 
child  is  provided  special  education  and 
related  services  appropriate  to  the 
child’s  special  learning  needs. 

e.  The  lEP  is  a  compliance/monitoring 
document  which  may  be  used  by 
authorized  monitoring  personnel  from 
each  governmental  level  to  determine 


whether  a  handicapped  child  is  actually 
receiving  the  free  appropriate  public 
education  agreed  to  by  the  parents  and 
the  school. 

f.  The  lEP  serves  as  an  evaluation 
device  for  use  in  determining  the  extent 
of  the  child's  progress  toward  meeMng 
the  projected  outcomes. 

Note. — ^The  Act  does  not  require  that 
teachers  or  other  school  personnel  be  held 
accountable  if  a  handicapped  child  does  not 
achieve  the  goals  and  objectives  set  forth  in 
the  lEP.  See  §  300.349,  Individualized 
education  program — accountability. 

II.  lEP  Requirements 

This  part  (1)  repeats  the  lEP 
requirements  in  §  §  300.340-300.349  of 
the  regulations  (boxed  material],  (2] 
provides  additional  clarification,  as 
necessary,  on  sections  or  paragraphs  of 
the  regulations  on  which  such 
clarification  is  needed,  and  (3]  answers 
some  questions  regarding 
implementation  of  the  lEP  requirements 
that  are  not  expressly  addressed  in  the 
regulations.  These  questions  and 
clarifying  information  are  presented  in  a 
question  and  answer  format 
immediately  after  the  particular  section 
of  the  regulations  that  is  presented. 


iNDIVIBnUlZED  E;i>ucation  Procrams 

§300340  Definition. 

As  used  in  this  part,  the  term  "individ¬ 
ualized  educatitm  program"*  means  a 
written  statement  for  a  handlcan>ed 
child  that  is  developed  and  implemented 
in  accordance  with  SS  soo. 341*800. S4S. 
(ZO  C  S  C.  1401(10)  .) 


§300341  Stale  educational  agency  rc- 

aponaibilily. 

(a)  Public  agencies.  The  State  educa¬ 
tional  agency  shall  insure  that  each  pub¬ 
lic  agency  develops  and  implements  an 
individualized  education  program  for 
each  of  its  handicapped  children. 

■(b)  Private  schools  and  facilities.  The 
State  educational  agency  shall  Insure 
that  an  individualized  education  pro¬ 
gram  is  developed  and  Implemented  for 
each  handicapped  child  who: 

<1)  Is  placed  in  or  referred  to  a  pri¬ 
vate  school  or  facfllty  by  a  public  agency; 
or 

(2)  Is  enrolled  in  a  parochial  or  other 
private  school  and  receives  stiecial  edu¬ 


cation  or  related  services  from  a  public 
agency. 

(20  TrA.C.  1413  (4).  (S);  141S(>)(4).) 

Comment:  TUls  section  applies  to  MU  pub¬ 
lic  agencies,  including  otber  Stats  agenciea 
(e.g,  departments  of  nwntal  bealth  and  wel¬ 
fare).  which  provide  special  education  to  a 
handicapped  child  etther  dbeotly.  by  con¬ 
tract  cr  through  other  arrangemanta  Thua 
If  a  State  welfare  agency  oontracts  with  a 
private  acbool  or  facility  to  provlda  special 
edueatloft  to  a  handicapped  child.  t'uJt 
ageing  would  be  teqianrihia  for  Insuring 
Chat  an  Individualized  education  program  is 
developed  for  the  chUd. 
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1.  Who  is  responsible  for  ensuring  the 
development  of  lEPs  for  handicapped 
children  served  by  a  public  agency 
other  than  an  LEA? 

The  answer  will  vary  from  State  to 
State,  depending  upon  State  law,  policy, 
or  practice.  In  each  State,  however,  the 
SEA  is  ultimately  responsible  for 
ensuring  that  each  agency  in  the  State  is 
in  compliance  with  the  lEP  requirements 
and  the  other  provisions  of  the  Act  and 
regulations,  (^e  §  300.600  regarding 
SEA  responsibility  for  all  education 
programs.) 

The  SEA  must  ensure  that  every 
handicapped  child  in  the  State  has 
available  a  free  appropriate  public 
education  (FAPE),  regardless  of  which 
agency.  State  or  local,  is  responsible  for 
the  chdld.  While  the  SEA  has  flexibility 
in  deciding  the  best  means  to  meet  this 
obligation  (e.g.,  through  interagency 
agreements),  there  can  be  no  failure  to 
provide  FAPE  due  to  jurisdictional 
disputes  among  agencies. 

Note. — Section  300.2(b]  states  that  the 
requirements  of  the  Act  and  regulations  apply 
to  all  political  subdivisions  of  die  State  that 
are  involved  in  the  education  of  handicapped 
children,  including  (1)  the  SEA,  (2)  LEAs,  (3) 
other  State  agencies  (such  as  Departments  of 
Mental  Health  and  Welfare,  and  State 
schools  for  the  deaf  or  blind),  and  (4)  State 
correctional  facilities. 

The  following  paragraphs  outline  (1) 
some  of  the  SEA’s  responsibilities  for 
developing  policies  or  agreements  under 
a  variety  of  interagency  situations,  and 
(2)  some  of  the  responsibilities  of  an 
when  it  initiates  the  placement  of  a 
handicapped  child  in  a  sdiool  or 
program  operated  by  another  State 
agency: 

a.  SEA  POLICIES  OR  INTERAGENCY 
AGREEMENTS.  The  SEA,  through  its 
written  policies  or  agreements,  must 
ensure  that  lEPs  are  properly  written 
and  implemented  for  all  handicapped 
children  in  the  State.  This  applies  to 
each  interagency  situation  that  exists  in 
the  State,  including  any  of  the  following: 
(1)  When  an  LEA  initiates  the  placement 
of  a  child  in  a  school  or  program 
operated  by  another  State  agency  (see 
“LEA-Initiated  Placements”  in 
paragraph  “b",  below);  (2)  when  a  State 
or  local  agency  other  than  the  SEA  or 
LEA  places  a  child  in  a  residential 
facility  or  other  program;  (3)  when 
parents  initiate  placements  in  public 
institutions;  and  (4)  when  the  courts 
make  placements  in  correctional 
facilities. 


Note. — ^This  is  not  an  exhaustive  list.  The 
SEA’s  policies  must  cover  any  other 
interagency  situation  that  is  applicable  in  the 
State,  including  placements  that  are  made  for 
both  educational  and  for  non-educational 
purposes. 

Frequently,  more  than  one  agency  is 
involved  in  developing  or  implementing 
a  handicapped  child’s  lEP  (e.g.,  when 
the  LEA  remains  responsible  for  the 
child,  even  though  another  public 
agency  provides  the  special  education 
and  related  services,  or  when  there  are 
shared  cost  arrangements).  It  is 
important  that  SEA  policies  or 
agreements  define  the  role  of  each 
agency  involved  in  the  situations 
described  above,  in  order  to  resolve  any 
jurisdictional  problems  that  could  delay 
the  provision  of  a  fi:ee  appropriate 
public  education  to  a  handicapped  child. 
For  example,  if  a  child  is  placed  in  a 
residential  facility,  any  one  or  all  of  the 
following  agencies  mi^t  be  involved  in 
the  development  and/or  implementation 
of  the  child’s  lEP:  ’The  child’s  LEA,  the 
SEA,  another  State  agency,  an 
institution  or  school  under  that  agency, 
and  the  LEA  where  the  institution  is 
located. 

Note.— The  SEA  must  also  ensure  that  any 
agency  involved  in  the  education  of  a 
handicapped  child  is  in  compliance  with  the 
“least  restrictive  environment”  provisions  of 
the  Act  and  regulations,  and,  specifically, 
with  the  requirement  that  each  handicapped 
child’s  placement  (1)  be  determined  at  least 
annually,  (2)  be  based  on  the  child's  lEP,  and 
(3)  be  as  close  as  possible  to  the  child’s  home 
(§  300.552(a],  Placements.) 

b.  LEA-INTTIA  TED  PLACEMENTS. 
When  an  LEA  is  responsible  for  the 
education  of  a  handicapped  child,  the 
LEA  is  also  responsible  for  developing 
the  child’s  EBP.  The  LEA  has  this 
responsibility  even  if  development  of  the 
lEP  results  in  placement  in  a  State- 
operated  school  or  program. 


Note. — ^The  lEP  must  be  developed  before 
the  child  is  placed.  See  Question  5,  below.) 
When  placement  in  a  State-operated  school 
is  necessary,  the  affected  State  agency  or 
agencies  must  be  involved  by  the  LEA  in  the 
development  of  the  lEP.  (See  response  to 
Question  59,  below,  regarding  praticipation  of 
a  private  school  representative  at  the  lEP 
meeting.) 

After  the  child  enters  the  State  school, 
meetings  to  review  or  revise  the  child's 
lEP  could  be  conducted  by  either  the 
LEA  or  the  State  school,  depending  upon 
State  law,  policy,  or  practice.  However, 
both  agencies  should  be  involved  in  any 
decisions  made  about  the  child’s  lEP 
(either  by  attending  the  lEP  meetings,  or 
through  correspondence  or  telephone 
calls).  There  must  be  a  clear  decision, 
based  on  State  law,  as  to  whether 
responsibility  for  the  child’s  education  is 
transferred  to  the  State  school  or 
remains  with  the  LEA,  since  this 
decision  determines  which  agency  is 
responsible  for  reviewing  or  revising  the 
child’s  lEP. 

2.  For  a  child  placed  out  of  State  by  a 
public  agency,  is  the  placing  or 
receiving  State  responsible  for  the 
child’s  lEP? 

The  “placing”  State  is  responsible 
for  developing  the  child’s  lEP  and 
ensuring  that  it  is  implemented.  *rhe 
determination  of  the  specific  agency  in 
the  placing  State  that  is  responsible  for 
the  child’s  lEP  would  be  based  on  State 
law,  policy,  or  practice.  However,  as 
indicated  in  Question  1,  above,  the  SEA 
in  the  placing  State  is  responsible  for 
ensuring  that  the  child  has  available  a 
fr«e  appropriate  public  education. 

Note.— The  Department  is  considering  the 
possibility  of  publishing  a  separate  document 
on  out-of-State  placements,  ihiat  paper  would 
address  the  responsibilities  of  the  placing 
and  receiving  States  under  both  EHA-B  and 
Section  504  of  the  Rehabilitation  Act  of  1973. 


830Q342  Whoi  iiidiYidoalized  edece* 

tioo  proenni*  miut  be  in  elTect. 

(a)  On  October  1.  1977,  and  at  the  be¬ 
ginning  tit  each  school  year  thereafter, 
each  public  agency  shall  have  In  ^ect  an 
Individualised  education  tn-ogram  for 
every  handicam>ed  child  who  Is  receiving 
special  education  from  that  agency. 

(b>  An  Individualized  education  pro¬ 
gram  must: 

(1)  Be  in  effect  before  special  education 
artd  rdated  services  are  provided  to  a 
child;  and 


(2)  Be  Implemented  as  so<m  as  oos-sible 
r<dlowing  the  meetings  under  laas.sss. 
<20UA.C.  14ta  (a)(B).  (4),  (S);  M14<»)(6): 
Pub.  L.  04-142,  Sec.  a(e)  <1076).) 

Comment.  Under  pangraph  (b)  (2).  ft  la 
expected  that  a  handicapped  chUd'a  tndlvld- 
uallacd  education  program  (XBPi  wUl  be  Im¬ 
plemented  Immediately  following  the  meet¬ 
ings  under  |  200,149.  An  ezceptlon  to  this 
srould  be  (1)  when  the  meetings  occur  during 
the  summer  or  a  vacatton  period,  at  (2) 
where  yieie  are  circumstances  which  require 
a  short  delay  (eg.,  working  out  transporta¬ 
tion  arrangementa).  Hoirever.  there  can  be 
no  undue  delay  In  providing  special  educa¬ 
tion  and  related  services  to  the  Child. 
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3.  In  requiring  that  an  lEP  be  in  effect 
before  special  educatian  and  related 
services  are  provided,  what  does  "be  in 
effect"  mean? 

As  used  in  the  regulations,  the  term 
“be  in  effect”  means  that  the  lEP  (1)  has 
been  developed  properly  (i.e.,  at  a 
meeting(s)  involving  all  of  the 
participants  specified  in  the  Act  (parent, 
teacher,  agency  representative,  and, 
where  appropriate,  the  child]);  (2)  is 
regarded  by  both  the  parents  and 
agency  as  appropriate  in  terms  of  the 
child's  needs,  specified  goals  and 
objectives,  and  the  services  to  be 
provided;  and  (3)  will  be  implemented 
as  written. 

4.  How  much  of  a  delay  is  permissible 
between  the  time  a  handicapped  child's 
lEP  is  finalized  and  when  special 
education  is  provided? 

In  general,  no  delay  is  permissible.  It 
is  expected  that  the  special  education 
and  related  services  set  out  in  a  child’s 
lEP  will  be  provided  by  the  agency 
beginning  immediately  after  the  lEP  is 
finalized.  The  comment  following 
Section  300.342  identifies  some 
exceptions  ((1)  when  the  meetings  occur 
during  the  summer  or  other  vacation 
period,  or  (2)  when  there  are 
circumstances  which  require  a  short 
delay,  such  as  working  out 
transportation  arrangements).  However, 
unless  otherwise  specified  in  the  lEP, 
the  lEP  services  must  be  provided  as 
soon  as  possible  following  the  meeting. 

Note. — §  300.346(d)  requires  that  the  lEP 
include  the  “projected  dates  for  initiation  of 
services." 

5.  For  a  handicapped  child  receiving 
special  education  for  the  first  time, 
when  must  an  lEP  be  developed— before 
placement  or  after  placement? 

An  lEP  must  “be  in  effect  before 
special  education  and  related  services 
are  provided  to  a  child.”  (§  300.342(b)(1), 
emphasis  added.)  The  appropriate 
placement  for  a  given  handicapped  child 
caimot  be  determined  until  after 
decisions  have  been  made  about  what 
the  child’s  needs  are  and  what  will  be 
provided.  Since  these  decisions  are 
made  at  the  lEP  meeting,  it  would  not  be 
permissible  to  first  place  the  child  and 
then  develop  the  lEP.  Therefore,  the  lEP 
must  be  developed  before  placement. 
The  above  requirement  does  not 
preclude  temporarily  placing  an  eligible 
handicapped  child  in  a  program  as  part 


of  the  evaluation  process — ^before  the 
lEP  is  finalized — to  aid  in  detenhining 
the  most  appropriate  placement  for  the 
child.  It  is  essential  that  the  temporary 
placement  not  become  the  final 
placement  before  the  lEP  is  finalized.  In 
order  to  ensure  that  this  does  not 
happen,  the  State  might  consider 
requiring  LEAs  to  take  the  following 
actions: 

a.  Develop  an  “interim”  lEP  for  the 
child,  which  sets  out  the  specific 
conditions  and  timeliness  for  the  trial 
placement  (See  paragraph  “c”,  below.) 

b.  Ensure  that  the  parents  agree  to  the 
interim  placement  before  it  is  carried 
out,  and  that  they  are  involved 
throughout  the  process  of  developing, 
reviewing,  and  revising  the  child’s  lEP. 

c.  Set  a  specific  timeline  (e.g.,  30  days) 
for  completing  the  evaluation  and 
making  judgments  about  the  most 
appropriate  placement  for  the  child. 

d.  Conduct  an  lEP  meeting  at  the  end 
of  the  trial  period  in  order  to  finalize  the 
child’s  lEP. 

Note. — Once  a  handicapped  child’s  lEP  is 
in  effect  and  the  child  is  placed  in  a  special 
education  program,  the  teacher  might  develop 
detailed  lesson  plans  or  objectives  based  on 
the  lEP.  However,  these  lesson  plans  and 
objectives  are  not  required  to  be  a  part  of  the 
lEP  itself.  (See  Questions  37-43,  below, 
regarding  lEP  goals  and  objectives.) 


§300343  Meetings. 

(a)  General.  Each  public  agency  Is  re¬ 
sponsible  for  initiating  and  conducting 
meetings  for  the  purpose  of  developing, 
reviewing,  and  revising  a  handicapped 
chUd's  individualized  education  program. 

(b)  Handicapped  children  cnrrently 
served.  If  the  public  agency  has  deter¬ 
mined  that  a  handicapped  child  will  re¬ 
ceive  special  education  during  school 
year  1977-1978,  a  meeting  must  be  held 
early  enough  to  Insure  that  an  indivi¬ 
dualized  education  program  Is  developed 
by  October  1,  1977. 

(c)  Other  handicapped  children.  For  a 
handicapped  child  who  is  not  Included 
under  paragraph  <b)  of  this  action,  a 
meeting  must  be  held  within  thirty  cal¬ 
endar  days  of  a  determination  that  the 
child  needs  special  education  and  related 
services. 

(d)  Review.  Each  public  agency  shall 
Initiate  and  conduct  meetings  to  periodi¬ 
cally  review  each  child's  Individualized 
education  program  and  If  appropriate 
revise  its  provisions.  A  meeting  mu^t  be 
held  for  this  purpose  at  least  once  a  year. 
(20UJ5.C.  1412  (2)(B),  (4),  (6);  1414(a)  (5).) 


6.  If  a  handicapped  child  has  been 
receiving  special  education  in  one  LEA 
and  moves  to  another  community,  must 
the  new  LEA  hold  an  lEP  meeting  before 
the  child  is  placed  in  a  special 
education  program? 

It  would  not  be  necessary  for  the  new 
LEA  to  conduct  an  lEP  meeting  if:  (1)  A 
copy  of  the  child’s  current  lEP  is 
available;  (2)  the  parents  indicate  that 
they  are  satisfied  with  the  current  lEP; 
and  (3)  the  new  LEA  determines  that  the 
current  lEP  is  appropriate  and  can  be 
implemented  as  written. 

If  the  child’s  current  lEP  is  not 
available,  or  if  either  the  LEA  or  the 
parent  believes  that  it  is  not  appropriate, 
an  lEP  meeting  would  have  to  be 
conducted.  This  meeting  should  take 
place  within  a  short  time  after  the  child 
enrolls  in  the  new  LEA  (normally,  within 
one  week). 

Note. — ^The  child  must  be  placed  in  a 
special  education  program  immediately  after 
the  lEP  is  finalized.  See  Question  4,  above. 

If  the  LEA  or  the  parents  believe  that 
additional  information  is  needed  (e.g., 
the  school  records  from  the  former  LEA) 
or  that  a  new  evaluation  is  necessary 
before  a  final  placement  decision  can  be 
made,  it  would  be  permissible  to 
temporarily  place  the  child  in  an  interim 
program  before  the  lEP  is  finalized.  (See 
Question  5,  above.) 


Comment.  The  dates  on  which  agencies 
must  have  Individualized  education  pro¬ 
grams  (lESPs)  In  effect  are  specified  In 
iS00.S42  (October  1,  1877,  and  the  begin¬ 
ning  of  each  school  year  thereafter).  How¬ 
ever.  except  for  new  handicapped  children 
(I.e..  those  evaluated  and  determined  to 
need  special  education  after  October  1.  1977), 
tha  timing  of  meetings  to  develop,  review, 
and  revise  lEPs  Is  left  to  the  discretion  of 
each  agency. 

In  order  to  have  ISPs  In  effect  by  the  dates 
In  I  SOO.S4S.  agencies  could  bold  meetings 
at  the  end  of  the  school  year  or  during  the 
summer  preceding  those  dates.  In  meeting 
the  October  1,  1877  tlmeUne,  meetings  could 
be  conducted  up  through  the  October  1 
date,  niereartert  meetings  may  be  held  any 
time  throuebout  the  rear,  as  long  as  lEPs 
are  In  effect  at  the  beginning  of  each  school 
year. 

The  statute  requires  agencies  to  hold  a 
meeting  at  least  once  each  year  In  order  to 
review,  and  If  appropriate  revise,  each 
child’s  lEP.  The  timing  of  those  meetings 
could  be  on  the  anniversary  date  of  the  last 
lEP  meeting  on  the  child,  but  this  Is  left  to 
the  discretion  of  the  agency. 
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7.  What  is  the  purpose  of  the  30  day 
timeline  in  Section  300.343(c)? 

The  30  day  timeline  in  §  300.343(c) 
ensures  that  there  will  not  be  a 
signiticant  delay  between  the  time  a 
child  is  evaluated  and  when  the  child 
begins  to  receive  special  education. 

Once  it  is  determined — through  the 
evaluation — that  a  child  is  handicapped, 
the  public  agency  has  up  to  30  days  to 
hold  an  lEP  meeting. 

Note. — See  Questions  4  and  5,  above, 
regarding  finalization  of  lEP  and  placement  of 
the  child. 

8.  Must  the  agency  hold  a  separate 
meeting  to  determine  a  child’s  eligibility 
for  special  education  and  related 
services,  or  can  this  step  be  combined 
with  the  lEP  meeting? 

Paragraph  (e)  of  §  300.532  (Evaluation 
procedures)  provides  that  the  evaluation 
of  each  handicapped  child  must  be 
“made  by  a  multidisciplinary  team  or 
group  of  persons  *  *  The  decisions 
regarding  (1)  whether  the  team  members 
actually  meet  together,  and  (2)  whether 
such  meetings  are  separate  from  the  lEP 
meeting,  are  matters  that  are  left  to  the 
discretion  of  State  or  local  agencies. 

In  practice,  some  agencies  hold 
separate  eligibility  meetings  with  the 
multidisciplinary  team  before  the  lEP 
meeting. 

Note. — When  separate  meetings  are 
conducted,  placement  decisions  would  be 
made  at  the  EP  meeting.  However, 
placement  options  could  be  discussed  at  the 
eligibility  meeting. 

Other  agencies  combine  the  two  steps 
into  one.  If  a  combined  meeting  is 
conducted,  the  public  agency  must 
include  the  parents  as  participants  at 
the  meeting.  (See  §  300.345  for 
requirements  on  parent  participation.) 

Note. — If,  at  a  separate  eligibility  meeting, 
a  decision  is  made  that  a  child  is  not  eligible 
for  special  education,  the  parents  should  be 
notified  about  the  decision. 

9.  Must  lEPs  be  reviewed  or  revised  at 
the  beginning  of  each  school  year? 

No.  The  basic  requirement  in  the 
regulations  is  that  lEPs  must  be  in  effect 
at  the  beginning  of  each  school  year. 
Meetings  must  be  conducted  at  least 
once  each  year  to  review  and,  if 
necessary,  revise  each  handicapped 
child’s  lEP.  However,  the  meetings  may 
be  held  anytime  during  the  year, 
including  (1)  at  the  end  of  the  school 


year,  (2)  during  the  summer,  before  the 
new  school  year  begins,  or  (3)  on  the 
anniversary  date  of  the  last  meeting 
on  the  child. 

10.  How  frequently  must  lEP  meetings 
be  held  and  how  long  should  they  be? 

Section  614(a)(5)  of  the  Act  provides 
that  each  public  agency  must  hold 
meetings  periodically,  but  not  less  than 
annually,  to  review  each  child’s  lEP  and, 
if  appropriate,  revise  its  provisions.  The 
legislative  history  of  the  Act  makes  it 
clear  that  there  should  be  as  many 
meetings  a  year  as  any  one  child  may 
need.  (121  Cong.  Rec.  S20428-29  (Nov. 

19, 1975)  (remarks  of  Senator  Stafford)) 

There  is  no  prescribed  length  for  lEP 
meetings.  In  general,  meetings  (1)  will  be 
longer  for  initial  placements  and  for 
children  who  require  a  variety  of 
complex  services,  and  (2)  will  be  shorter 
for  continuing  placements  and  for 
children  who  require  only  a  minimum 
amount  of  services.  In  any  event, 
however,  it  is  expected  that  agencies 
will  allow  sufficient  time  at  the  meetings 
to  ensure  meaningful  parent 
participation. 

11.  Who  can  initiate  lEP  meetings? 

lEP  meetings  are  initiated  and 

conducted  at  the  descretion  of  the  public 
agency.  However,  if  the  parents  of  a 
handicapped  child  believe  that  the  child 
is  not  progressing  satisfactorily  or  that 


there  is  a  problem  with  the  child’s 
current  lEP,  it  would  be  appropriate  for 
the  parents  to  request  an  1^  meeting. 
The  public  agency  should  grant  any 
reasonable  request  for  such  a  meeting. 

Note. — Under  §  300.506(a).  the  parents  or 
agency  may  initiate  a  due  process  hearing  at 
any  time  regarding  any  matter  related  to  the 
child’s  EBP. 

If  a  child’s  teacher(s)  feels  that  the 
child’s  placement  or  I^  services  are  not 
appropriate  to  the  child,  the  teacher(s) 
should  follow  agency  procedures  with 
respect  to  (1)  calling  or  meeting  with  the 
parents  and/or  (2)  requesting  &e  agency 
to  hold  another  meeting  to  review  the 
child’s  lEP. 

12.  May  lEP  meetings  be  tape- 
recorded? 

The  use  of  tape  recorders  at  lEP 
meetings  is  not  addressed  by  either  the 
Act  or  the  regulations.  Although  taping 
is  clearly  not  required,  it  is  permissible 
at  the  option  of  either  the  parents  or  the 
agency.  However,  if  the  recording  is 
maintained  by  the  agency,  it  is  an 
“education  record”,  within  the  meaning 
of  the  Family  Educational  Rights  and 
Privacy  Act  (“FERPA”;  20  U.S.C.  1232g). 
and  would,  therefore,  be  subject  to  the 
confidentiality  requirements  of  the 
regulations  under  both  FERPA  (34  CFR 
Part  99)  and  EHA-B  (34  CFR  300.560- 
.565). 


§300344  Participants  in  nirolin's. 

(a)  General.  The  public  agency  shall 
Insure  that  each  meeting  Includes  the 
following  participants : 

(1)  A  representative  of  the  public 
agency,  other  than  the  child's  teacher, 
who  is  quaUhed  to  provide,  or  supervise 
the  provision  of.  special  education. 

(2)  The  child's  teacher. 

(3)  One  or  both  of  the  child’s  parents, 
subject  to  S  800. S4S. 

(4)  The  child,  where  appropriate. 

<5)  Other  individuals  at  the  discre¬ 
tion  of  the  parent  or  agency. 

<b)  Evaluation  personnel  For  a  hand¬ 
icapped  child  who  has  been  evaluated 
for  the  first  time,  the  public  agency  shall 
insure: 

(1)  That  a  member  of  the  evaluation 
team  i>articlpates  in  the  meeting;  or 

12)  That  the  representative  of  the 
public  agency,  the  child's  teacher,  or 
some  other  person  b  present  at  tlie 
meeting,  who  b  knowledgeable  about  the 
evaluation  procedures  used  with  the 
child  and  b  familiar  with  the  results  of 
the  evaluation. 

(30  tns.c.  1401(10);  1413  (3)(B).  (4).  (6); 
1414(a)  (5).) 


Comment.  1.  In  deciding  which  teacher  will 
participate  In  meetings  cm  a  child's  Individ¬ 
ualized  education  program,  the  agency  may 
wish  to  consider  the  follcwlng  possibilities: 

(a)  For  a  handicapped  chUd  who  b  re¬ 
ceiving  ^>eclal  education,  the  "teacher"  could 
be  the  child's  qiedal  education  teacher.  If 
the  child’s  handicap  b  a  speech  Impairment, 
the  "teacher"  could  be  the  qieech-laaguaga 
pathologist. 

(b)  For  a  handicapped  child  who  b  being 
considered  for  placement  In  special  educa¬ 
tion,  the  "teacher"  could  be  the  child's  regu¬ 
lar  teacher,  or  a  teacher  qualified  to  provide 
education  In  the  type  of  program  In  which 
the  child  may  be  placed,  or  both. 

(c)  If  the  chUd  b  not  In  school  or  has  more 
than  one  teacher,  the  agency  soay  designate 
which  teacher  wUl  participate  In  the  meeting. 

3.  Either  the  teachw  or  the  agency  repre¬ 
sentative  should  be  qualified  In  the  area  of 
the  child's  suspected  disability. 

3.  For  a  chUd  whose  primary  handicap  b  a 
speech  Unpalrmcnt.  the  evaluatloo  personnel 
participating  under  paragraph  (b)(1)  of  thb 
section  would  normally  be  the  speech-lan¬ 
guage  pathologist. 
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13.  Who  can  serve  as  the 
“representative  of  the  public  agency"  at 
an  lEP  meeting? 

The  “representative  of  the  public 
agency”  could  be  any  member  of  the 
school  staff,  other  than  the  child’s 
teacher,  who  is  “qualified  to  provide,  or 
supervise  the  provision  of,  specially 
designed  instruction  to  meet  the  unique 
needs  of  handicapped  children.” 

(Section  602(19)  of  the  Act.)  Thus,  the 
agency  representative  could  be  (1)  a 
qualified  special  education 
administrator,  supervisor,  or  teacher 
(including  a  speech-language 
pathologist),  or  (2)  a  school  principal  or 
other  administrator — if  the  person  is 
qualified  to  provide,  or  supervise  the 
provision  of,  special  education. 

Each  State  or  local  agency  may 
determine  which  specific  staff  member 
will  serve  as  the  agency  representative. 
However,  the  representative  should  be 
able  to  ensure  that  whatever  services 
are  set  out  in  the  lEP  will  actually  be 
provided  and  that  the  lEP  will  not  be 
vetoed  at  a  higher  administrative  level 
within  the  agency.  Thus,  the  person 
selected  should  have  the  authority  to 
commit  agency  resources  (i.e.,  to  make 
decisions  about  the  specific  special 
education  and  related  services  that  the 
agency  will  provide  to  a  particular 
child). 

For  a  handicapped  child  who  requires 
only  a  limited  amount  of  special 
education,  the  agency  representative 
able  to  commit  appropriate  resources 
could  be  a  special  education  teacher,  or 
a  speech-language  pathologist,  other 
than  the  child’s  teacher.  For  a  child  who 
requires  extensive  special  education  and 
related  services,  the  agency 
representative  might  need  to  be  a  key 
administrator  in  the  agency. 

Note. — ^lEP  meetings  for  continuing 
placements  could  be  more  routine  than  those 
for  initial  placements,  and.  thus,  might  not 
require  the  participation  of  a  key 
administrator. 

14.  Who  is  the  “representative  of  the 
public  agency"  if  a  handicapped  child  is 
served  by  a  public  agency  other  than 
the  SEA  or  LEA? 

The  answer  depends  on  which  agency 
is  responsible,  under  State  law,  policy, 
or  practice,  for  any  one  or  all  of  the 
following:  (1)  The  child’s  education,  (2) 
placing  die  child,  and  (3)  providing  (or 
paying  for  the  provision  of)  special 
education  and  related  services  to  the 
child. 

In  general,  the  agency  representative 
at  the  lEP  meeting  would  be  a  member 


of  the  agency  or  institution  that  is 
responsible  for  the  child’s  education.  For 
example,  if  a  State  agency  (1)  places  a 
child  in  an  institution,  (2)  is  responsible 
under  State  law  for  the  child’s 
education,  and  (3)  has  a  qualified 
special  education  staff  at  the  institution, 
then  a  member  of  the  institution’s  staff 
would  be  the  agency  representative  at 
the  lEP  meetings. 

Sometimes  there  is  no  special 
education  staff  at  the  institution,  and  the 
children  are  served  by  special  education 
personnel  from  the  LEA  where  the 
institution  is  located.  In  this  situation,  a 
member  of  the  LEA  staff  would  usually 
serve  as  the  agency  representative. 

Note. — ^In  situations  where  the  LEA  places 
a  child  in  an  institution,  paragraph  “b”  of  the 
response  to  Question  1,  above,  would  apply. 

15.  For  a  handicapped  child  being 
considered  for  initial  placement  in 
special  education,  which  teacher  should 
attend  the  lEP  meeting? 

The  teacher  could  be  either  (1)  a 
teacher  qualified  to  provide  special 
education  in  the  child’s  area  of 
suspected  disability,  or  (2)  the  child’s 
regular  teacher.  At  the  option  of  the 
agency,  both  teachers  could  attend.  In 
any  event,  there  should  be  at  least  one 
member  of  the  school  staff  at  the 
meeting  (e.g.,  the  agency  representative 
or  the  teacher)  who  is  qualified  in  the 
child’s  area  of  suspected  disability. 

Note. — Sometimes  more  than  one  meeting 
is  necessary  in  order  to  finalize  a  child’s  lEP. 
If,  in  this  process,  the  special  education 
teacher  who  will  be  working  with  the  child  is 
identified,  it  woidd  be  useful  to  have  that 
teacher  participate  in  the  meeting  with  the 
parents  and  other  members  of  the  lEP  team  in 
finalizing  the  lEP.  When  this  is  not  possible, 
the  agency  should  ensure  that  the  teacher  is 
given  a  copy  of  the  child's  lEP  as  soon  as 
possible  after  the  lEP  is  Hnalized  and  before 
the  teacher  begins  working  with  the  child. 

16.  If  a  handicapped  child  is  enrolled 
in  both  regular  and  special  education 
classes,  which  teacher  should  attend  the 
lEP  meeting? 

In  general,  the  teacher  at  the  lEP 
meeting  should  be  the  child’s  special 
education  teacher.  At  the  option  of  the 
agency  or  the  parent,  the  child’s  regular 
teacher  also  might  attend.  If  the  regular 
teacher  does  not  attend,  the  agency 
should  either  provide  the  regular  teacher 
with  a  copy  of  the  lEP  or  inform  the 
regular  teacher  of  its  contents. 

Moreover,  the  agency  should  ensure  that 
the  special  education  teacher,  or  other 
appropriate  support  person,  is  able, 
where  necessary,  to  consult  with  and  be 
a  resource  to  the  child’s  regular  teacher, 

17.  If  a  handicapped  child  in  high 
school  attends  several  regular  classes. 


must  all  of  the  child's  regular  teachers 
attend  the  lEP  meeting? 

No.  Only  one  teacher  must  attend. 
However,  at  the  option  of  the  LEA, 
additional  teachers  of  the  child  may 
attend.  The  following  points  should  be 
considered  in  making  this  decision: 

a.  Generally,  the  number  of 
participants  at  lEP  meetings  should  be 
small.  Small  meetings  have  several 
advantages  over  large  ones.  For 
example,.they  (1)  allow  for  more  open, 
active  parent  involvement,  (2)  are  less 
costly,  (3)  are  easier  to  arrange  and 
conduct,  and  (4)  are  usually  more 
productive. 

Note. — In  an  informal  examination  of  lEPs 
from  five  States,  Department  staff  found  that, 
on  the  average,  lEP  meetings  were  attended 
by  four  persons. 

b.  While  large  meetings  are  generally 
inappropriate,  there  may  be  specific 
circumstances  in  which  the  participation 
of  additional  staff  would  be  beneficial. 
When  the  participation  of  the  regular 
teachers  is  considered  by  the  agency  or 
the  parents  to  be  beneHcial  to  the  child’s 
success  in  school  (e.g.,  in  terms  of  the 
child’s  participation  in  the  regular 
education  program),  it  would  be 
appropriate  for  them  to  attend  the 
meeting. 

c.  Although  the  child’s  regular 
teachers  would  not  routinely  attend  lEP 
meetings,  they  should  either  (1)  be 
informed  about  the  child’s  lEP  by  the 
special  education  teacher  or  agency 
representative,  and/or  (2)  receive  a  copy 
of  the  lEP  itself. 

18.  If  a  child’s  primary  handicap  is  a 
speech  impairment,  must  the  child’s 
regular  teacher  attend  the  lEP  meeting? 

No.  A  speech-language  pathologist 
would  usually  serve  as  the  child’s 
“teacher”  for  purposes  of  the  lEP 
meeting.  The  regular  teacher  could  also 
attend  at  the  option  of  the  school. 

19.  If  a  child  is  enrolled  in  a  special 
education  class  because  of  a  primary 
handicap,  and  also  receives  speech- 
language  pathology  services,  must  both 
specialists  attend  the  lEP  meeting? 

No.  It  is  not  required  that  both  attend. 
The  special  education  teacher  would 
attend  the  meeting  as  the  child’s 
“teacher”.  The  speech-language 
pathologist  could  either  (1)  participate  in 
the  meeting  itself,  or  (2)  provide  a 
written  recommendation  concerning  the 
nature,  frequency,  and  amount  of 
services  to  be  provided  to  the  child. 

20.  When  may  representatives  of 
teacher  organizations  attend  lEP 
meetings? 

Under  the  Family  Educational  Rights 
and  Privacy  Act  (“FERPA”;  20  U.S.C. 
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1232g]  and  implementing  regulations  (34 
CFR  Part  99),  officials  of  teacher 
organizations  may  not  attend  lEP 
meetings  at  which  personally 
identifiable  information  from  the 
student’s  education  records  may  be 
discussed — except  with  the  prior  written 
consent  of  the  parents.  (See  34  CFR 
99.30(a)(1).) 

In  addition,  EHA-B  does  not  provide 
for  the  participation  of  representatives 
of  teacher  organizations  at  lEP  meetings. 
The  legislative  history  of  the  Act  makes 
it  clear  that  attendance  at  lEP  meetings 
should  be  limited  to  th'  ^  who  have  an 
intense  interest  in  the  child.  (121  Cong. 
Rec.  S10974  (June  18, 1975)  (remarks  of 
Sen.  Randolph).)  Since  a  representative 
of  a  teacher  organization  would  be 
concerned  with  the  interests  of  the 
teacher  rather  than  the  interests  of  the 
child,  it  would  be  inappropriate  for  such 
an  ofhcial  to  attend  an  lEP  meeting. 

21.  When  may  a  handicapped  child 
attend  an  lEP  meeting? 

Generally,  a  handicapped  child  should 
attend  the  lEP  meeting  whenever  the 
parent  decides  that  it  is  appropriate  for 
the  child  to  do  so.  Whenever  possible, 
the  agency  and  parents  should  discuss 
the  appropriateness  of  the  child’s 
participation  before  a  decision  is  made, 
in  order  to  help  the  parents  determine 
whether  or  not  the  child’s  attendance 
will  be  (1)  helpful  in  developing  the  lEP 
and/or  (2)  directly  beneficial  to  the 
child.  The  agency  should  inform  the 
parents  before  each  lEP  meeting — as 
part  of  the  “notice  of  meeting”  required 
under  §  300.345(b) — that  they  may  invite 
their  child  to  participate. 

Note.— The  parents  and  agency  should 
encourage  older  handicapped  children 
(particiular  those  at  the  secondary  school 
level)  to  participate  in  their  lEP  meetings. 

22.  Do  the  parents  of  a  handicapped 
student  retain  the  right  to  attend  the  lEP 
meeting  when  the  student  reaches  the 
age  of  majority? 

The  Act  is  silent  concerning  any 
modification  of  the  rights  of  a 
handicapped  student’s  parents  when  the 
student  reaches  the  age  of  majority.  The 
Department  is  considering  providing 
further  guidance  on  this  issue  in  a 
separate  document. 

23.  Must  related  services  personnel 
attend  lEP  meetings? 

No.  It  is  not  required  that  they  attend. 
However,  if  a  handicapped  child  has  an 
identified  need  for  related  services,  it 
would  be  appropriate  for  the  related 
services  personnel  to  attend  the  meeting 


or  otherwise  be  involved  in  developing 
the  lEP.  For  example,  when  the  child’s 
evaluation  indicates  the  need  for  a 
speciHc  related  service  (e.g.,  physical 
therapy,  occupational  therapy,  or 
counseling),  the  agency  should  ensure 
that  a  qualified  provider  of  that  service 
either  (1)  attends  the  lEP  meeting,  or  (2) 
provides  a  written  recommendation 
concerning  the  nature,  fi'equency,  and 
amount  of  service  to  be  provided  to  the 
child. 

Note. — ^This  written  recommendation  could 
be  a  part  of  the  evaluation  report. 

24.  Are  agencies  required  to  use  a 
case  manager  in  the  development  of  a 
handicapped  child’s  lEP? 

No.  However,  some  agencies  have 
found  it  helpful  to  have  a  special 
educator  or  some  other  school  staff 
member  (e.g.,  a  social  worker,  counselor, 
or  psychologist)  serve  as  coordinator  or 
case  manager  of  the  lEP  process  for  an 
individual  child  or  for  all  handicapped 
children  served  by  the  agency. 

Examples  of  the  kinds  of  activities 
which  case  managers  might  carry  out 
are  (1)  coordinating  the 
multidisciplinary  evaluation;  (2) 
collecting  and  synthesizing  the 


evaluation  reports  and  other  relevant 
information  about  a  child  that  might  be 
needed  at  the  lEP  meeting;  (3) 
communicating  with  the  parents;  and  (4) 
participating  in,  or  conducting,  the  lEP 
meeting  itself. 

25.  For  a  child  with  a  suspected 
speech  impairment,  who  must  represent 
the  evaluation  team  at  the  lEP  meeting? 

No  specific  person  must  represent  the 
evaluation  team.  However,  a  speech- 
language  pathologist  would  normally  be 
the  most  appropriate  representative.  For 
many  children  whose  primary  handicap 
is  a  speech  impairment,  there  may  be  no 
other  evaluation  personnel  involved. 

The  comment  following  §  300.532 
[Evaluation  procedures)  states: 

Children  who  have  a  speech  unpainnent  as 
their  primary  handicap  may  not  need  a 
complete  battery  of  assessments  (e.g.. 
psychological,  physical,  or  adaptive 
behavior).  However,  a  qualified  speech- 
language  pathologist  would  (1)  evaluate  each 
speech  impaired  child  using  procedures  that 
are  appropriate  for  the  diagnosis  and 
appraisal  of  speech  and  language  disorders, 
and  (2)  where  necessary,  make  referrals  for 
additional  assessments  needed  to  make  an 
appropriate  placement  decision. 


§300345  Parent  partM-ipalion. 

(a)  Each  public  agency  shall  take  steps 
to  Insure  that  one  or  both  of  the  paroits 
of  the  handicapped  child  are  present  at 
each  meeting  or  are  afforded  the  oppor¬ 
tunity  to  participate,  including: 

(1)  Notifying  parents  of  the  meeting 
early  enough  to  Insure  that  they  will 
have  an  opportunity  to  attend;  and 

(2)  Scheduling  the  meeting  at  a  mutu¬ 
ally  agreed  on  time  and  place. 

(b)  The  notice  under  paragraph  (a) 
(1)  of  this  section  must  indicate  the  pur¬ 
pose,  time,  and  location  oi  the  meeting, 
and  who  will  be  in  attendance. 

<c)  If  neither  parent  can  attend,  the 
public  agency  shall  use  other  methods  to 
insure  parent  participaticm,  including  in¬ 
dividual  or  conference  telephone  calls. 

•  d)  A  meeting  may  be  conducted  with¬ 
out  a  parent  in  attendance  If  the  pub¬ 
lic  agency  is  imable  to  convince  the  par¬ 
ents  that  they  should  attend.  In  this  case 
Die  public  agency  must  have  a  record  of 
its  attempts  to  arraiige  a  mutually  agreed 
on  time  and  place  such  as ; 

'  1 1  Detailed  records  of  telephone  calls 
made  or  attempted  and  the  results  of 
those  calls. 


Copies  of  corre^jHindence  sent  to 
the  parents  and  any  responses  received, 
and 

1 3 )  Detailed  records  of  visits  made  to 
Die  parent’s  home  or  place  of  employ¬ 
ment  and  the  results  of  those  visits. 

<e)  The  public  agency  shall  take 
whatever  action  is  necessary  to  insure 
that  the  parent  understands  the  pro¬ 
ceedings  at  a  meeting,  including  arrang¬ 
ing  for  an  interpreter  for  parents  who 
are  deaf  or  whose  native  language  is 
other  than  English. 

(fi  The  public  agency  shall  give  the 
parent,  on  request,  a  copy  of  the  indi¬ 
vidualized  educatiem  program. 

(20  U.SC.  1401<I9);  1413  (3)(B|,  (4|.  (6); 
1414(a)(6).) 

Comment.  The  aottce  In  paragraph  (a) 
could  ,also  Iniorm  parents  that  they  may 
bring  other  people  to  the  meeting.  As  Indi¬ 
cated  in  paragraph  (c),  the  procedure  used 
to  notify  parents  (whether  oral  or  written 
or  both)  Is  left  to  the  discretion  of  the 
agency,  but  the  agency  must  keep  a  record 
of  Its  efforts  to  contact  parents. 


26.  What  is  the  role  of  the  parents  at 
an  lEP  meeting? 

The  parents  of  a  iiandicapped  child 
are  expected  to  be  equal  participants 


along  with  school  personnel,  in 
developing,  reviewing,  and  revising  the 
child’s  lEP.  This  is  an  active  role  in 
which  the  parents  (1)  participate  in  the 
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discussion  about  the  child's  need  for 
special  education  and  related  services, 
and  (2)  join  with  the  other  participants 
in  deciding  what  services  the  agency 
will  provide  to  the  child. 

Note. — In  some  instances,  parents  might 
elect  to  bring  another  participant  to  the 
meeting,  e.g.,  a  friend  or  neighbor,  someone 
outside  of  Uie  agency  who  is  familiar  with 
applicable  laws  and  with  the  child's  needs,  or 
a  specialist  who  conducted  an  independent 
evaluation  of  the  child.) 

27.  What  is  the  role  of  a  surrogate 
parent  at  an  lEP  meeting? 

A  surrogate  parent  is  a  person 
appointed  to  represent  the  interests  of  a 
handicapped  child  in  the  educational 
decision-making  process  when  that  child 
has  no  other  parent  representation.  The 
surrogate  has  all  of  the  rights  and 
responsibilities  of  a  parent  under  EHA- 
B.  Thus,  the  surrogate  parent  is  entitled 
to  (1)  participate  in  the  child’s  lEP 
meeting.  (2)  see  the  child’s  education 
records,  and  (3)  receive  notice,  grant 
consent,  and  invoke  due  process  to 
resolve  differences.  (See  §  300.514, 
Surrogate  parents.) 

2^.  Must  the  public  agency  let  the 
parents  know  who  will  be  at  the  lEP 
meeting? 

Yes.  In  notifying  parents  about  the 
meeting,  the  agency  “must  indicate  the 
purpose,  time,  and  location  of  the 
meeting,  and  who  will  be  in 
attendance."  (§  300.345(b),  emphasis 
added.)  Where  possible,  the  agency 
should  give  the  name  and  position  of 
each  person  who  will  attend.  In 
addition,  the  agency  should  inform  the 
parents  of  their  right  to  bring  other 
participants  to  the  meeting.  (See 
Question  21,  above,  regarding 
participation  of  the  child.)  It  is  also 
appropriate  for  the  agency  to  ask 
whether  the  parents  intend  to  bring  a 
participant  to  the  meeting. 

29.  Are  parents  required  to  sign  lEPs? 
Parent  signatures  are  not  required  by 
either  the  Act  or  regulations.  However, 
having  such  signatures  is  considered  by 
parents,  advocates,  and  public  agency 
personnel  to  be  useful. 

Note. — A  national  survey  conducted  under 
contract  with  the  Department  indicates  that, 
in  practice,  most  lEPs  are  signed  by  parents.) 

The  following  are  some  of  the  ways  in 
which  lEPs  signed  by  parents  and/or 
agency  personnel  might  be  used; 

a.  A  signed  lEP  is  one  way  to 
document  who  attended  the  meeting. 

Note. — ^This  is  useful  for  monitoring  and 
compliance  purposes. 

If  signatures  are  not  used,  the  agency 


must  document  attendance  in  some 
other  way. 

b.  An  lEP  signed  by  the  parents  is  one 
way  to  indicate  that  the  parents 
approved  the  child’s  special  education 
program. 

Note. — If.  after  signing,  the  parents  feel  that 
a  change  is  needed  in  the  lEP,  it  would  be 
appropriate  for  them  to  request  another 
meeting.  See  Question  11,  above. 

c.  An  lEP  signed  by  an  agency 
representative  provides  the  parents  a 
signed  record  of  the  services  that  the 
agency  has  agreed  to  provide. 

Note. — Even  if  the  school  personnel  do  not 
sign,  the  agency  still  must  provide,  or  ensure 
the  provision  of.  the  services  called  for  in  the 
lEP. 

30.  If  the  parent  signs  the  lEP,  does 
the  signature  indicate  consent  for  initial 
placement? 

The  parent’s  signature  on  the  lEP 
would  satisfy  the  consent  requirement 
concerning  initial  placement  of  the  child 
(§  300.504(b)(l)(ii))  only  if  the  lEP 
includes  a  statement  on  initial 
placement  which  meets  the  definition  of 
“consent"  in  §  300.500: 

“Consent"  means  that:  (a)  the  parent  has 
been  fully  informed  of  all  information 
relevant  to  the  activity  for  which  consent  is 
sought  *  *  * 

(b)  The  parent  understands  and  agrees  in 
writing  to  the  carrying  out  of  the  activity  for 
which  his  or  her  consent  is  sought,  and  the 
consent  describes  that  activity  and  lists  the 
records  (if  any)  which  will  be  released  and  to 
whom;  and 

(c)  The  parent  understands  that  the 
granting  of  consent  is  voluntary  *  *  *  and 
may  be  revoked  at  any  time. 

31.  Do  parents  have  the  right  to  a  copy 
of  their  child's  lEP? 

Yes.  Section  300.345(f)  states  that  “the 
public  agency  shall  give  the  parent,  on 
request,  a  copy  of  the  individualized 
education  program.”  In  order  that 
parents  may  know  about  this  provision, 
it  is  recommended  that  they  be  informed 
about  it  at  the  lEP  meeting  and/ or 
receive  a  copy  of  the  lEP  itself  a 
reasonable  time  following  the  meeting. 

Note. — The  National  Committee  for 
Citizens  in  Education  reports  that  in  a  1979 
survey  of  approximately  2,500  parents  of 
handicapped  children  in  46  States,  nearly  60% 
indicated  that  a  completed  copy  of  the  IBP 
had  been  made  available  for  them  to  keep. 

32.  Must  parents  be  informed  at  the 
lEP  meeting  of  their  right  to  appeal? 

If  the  agency  has  already  informed  the 
parents  of  their  right  to  appeal,  as  it  is 
required  to  do  under  the  prior  notice 
provisions  of  the  regulations 
(§§  300.504-300.505).  it  would  not  be 
necessary  for  the  agency  to  do  so  again 
at  the  lEP  meeting. 


•  Section  300.504(a)  of  the  regulations 
states  that  “written  notice  which  meets 
the  requirements  under  §  300.505  mu^’t 
be  given  to  parents  a  reasonable  time" 
befo.re  the  public  agency  proposes  or 
refuses  “to  initiate  or  change  the 
identification,  evaluation,  or  educational 
placement  of  the  child  or  the  provision 
of  a  free  appropriate  public  education  to 
the  child.” 

•  Section  300.505(a)  states  that  the 
notice  must  include  “(1)  A  full 
explanation  of  all  procedural  safeguards 
available  to  parents"  under  the  due 
process  provisions  of  the  regulations 
(§§  300.500-300.589). 

The  lEP  meeting  serves  as  a 
communication  vehicle  between  parents 
and  school  personnel,  and  enables  them, 
as  equal  participants,  to  jointly  decide 
upon  what  the  child’s  needs  are,  what 
will  be  provided,  and  what  the 
anticipated  outcomes  may  be.  If,  during 
the  lEP  meeting,  parents  and  school  staff 
are  unable  to  reach  agreement,  the 
agency  should  remind  the  parents  that 
they  may  seek  to  resolve  their 
differences  though  the  due  process 
procedures  under  the  Act, 

Note. — Section  300.506(a)  states  that  “a 
parent  or  public  educational  agency  may 
initiate  a  hearing  on  any  matters  described  in 
§  300.504(a)(1)  and  (2)." 

Every  effort  should  be  made  to 
resolve  differences  between  parents  and 
school  staff  without  resort  to  a  due 
process  hearing  (i.e.,  through  voluntary 
mediation  or  some  other  informal  step). 
However,  mediation  or  other  informal 
procedures  may  not  be  used  to  deny  or 
delay  a  parent’s  right  to  a  due  process 
hearing.  (See  §  300.506.  Impartial  due 
process  hearing.) 

33.  Does  the  lEP  include  ways  for 
parents  to  check  the  progress  of  their 
children? 

In  general,  the  answer  is  yes.  The  lEP 
document  is  a  written  record  of 
decisions  jointly  made  by  parents  and 
school  personnel  at  the  lEP  meeting 
regarding  a  handicapped  child’s  special 
education  program.  That  record  includes 
agreed  upon  items,  such  as  goals  and 
objectives,  and  the  specific  special 
education  and  related  services  to  be 
provided  to  the  child. 

The  goals  and  objectives  in  the  lEP 
should  be  helpful  to  both  parents  and 
school  personnel,  in  a  general  way,  in 
checking  on  a  child’s  progress  in  the 
special  education  program.  (See 
Questions  37-43,  below,  regarding  goals 
and  objectives  in  the  lEP.)  However, 
since  the  lEP  is  not  intended  to  include 
the  specifics  about  a  child’s  total 
educational  program  that  are  found  in 
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daily,  weekly,  or  monthly  instructional 
plans,  parents  will  often  need  to  obtain 
more  specific,  on-going  information 
about  the  child's  progress — through 
parent-teacher  conferences,  report  cards 
and  other  reporting  procedures 
ordinarily  used  by  the  agency. 

34.  Must  lEPs  include  specific 
"checkpoint  intervals"  for  parents  to 
confer  with  teachers  and  to  revise  or 
update  their  children’s  lEPs? 

No.  A  handicapped  child’s  lEP  is  not 
required  to  include  specihc  “checkpoint 
intervals”  (i.e.,  meeting  dates]  for 
reviewing  the  child's  progress.  However, 
in  individual  situations,  speciHc  meeting 
dates  could  be  designated  in  the  lEP,  if 
the  parents  and  school  presonnel 
believe  that  it  would  be  helpful  to  do  so. 

Although  meeting  dates  are  not 
required  to  be  set  out  in  the  lEP  itself, 
there  are  specific  provisions  in  the 
regulations  and  in  this  document 
regarding  agency  responsibilities  in 
initiating  lEP  meetings,  including  the 
following:  (1)  Public  agencies  must  hold 
meetings  periodically,  but  not  less  than 
annually,  to  review,  and  if  appropriate, 
revise,  each  child’s  lEP  (§  300.343(d]);  (2) 
there  should  be  as  many  meetings  a  year 
as  the  child  needs  (see  Question  10, 
above);  and  (3)  agencies  should  grant  * 
any  reasonable  parental  request  for  an 
lEP  meeting  (see  Question  11,  above). 

In  addition  to  the  above  provisions,  it 
is  expected  that,  through  an  agency’s 
general  reporting  procedures  for  all 
children  in  school,  there  will  be  specihc 
designated  times  for  parents  to  review 
their  children's  progress  (e.g.,  through 
periodic  parent-teacher  conferences, 
and/or  the  use  of  report  cards,  letters,  or 
other  reporting  devices). 

35.  If  the  parents  and  agency  are 
unable  to  reach  agreement  at  an  lEP 
meeting,  what  steps  should  be  followed 
until  agreement  is  reached? 

As  a  general  rule,  the  agency  and 
parents  would  agree  to  an  interim 
course  of  action  for  serving  the  child 
(i.e.,  in  terms  of  placement  and/or 
services)  to  be  followed  until  the  area  of 
disagreement  over  the  lEP  is  resolved. 
The  manner  in  which  this  interim 
measure  is  developed  and  agreed  to  by 
both  parties  is  left  to  the  discretion  of 
the  individual  State  or  local  agency. 
However,  if  the  parents  and  agency 
cannot  agree  on  an  interim  measure,  the 
child’s  last  agreed  upon  lEP  would 
remain  in  effect  in  the  areas  of 
disagreement  until  the  disagreement  is 
resolved.  The  following  may  be  helpful 


to  agencies  when  there  are 
disagreements: 

a.  There  may  be  instances  where  the 
parents  and  agency  are  in  agreement 
about  the  basic  lEP  services  (e.g.,  the 
child’s  placement  and/or  the  special 
education  services],  but  disagree  about 
the  provision  of  a  particular  related 
service  (i.e.,  whether  the  service  is 
needed  and/or  the  amount  to  be 
provided).  In  such  cases,  it  is 
recommended  (1)  that  the  lEP  be 
implemented  in  all  areas  in  which  there 
is  agreement,  (2)  that  the  document 
indicate  the  points  of  disagreement,  and 
(3)  that  procedures  be  initiated  to 
resolve  the  disagreement. 

b.  Sometimes  the  disagreement  is  with 
the  placement  or  kind  of  special 
education  to  be  provided  (e.g.,  one  party 
proposes  a  self-contained  placement, 
and  the  other  proposes  resource  room 
services).  In  such  cases,  the  agency 
might,  for  example,  carry  out  any  one  or 
all  of  the  following  steps:  (1)  Remind  the 
parents  that  they  may  resolve  their 
differences  through  the  due  process 
procedures  under  EHA-B;  (2)  work  with 
the  parents  to  develop  an  interim  course 
of  action  (in  terms  of  placement  and/or 
services)  which  both  parties  can  agree 
to  until  resolution  is  reached;  and  (3) 
recommend  the  use  of  mediation,  or 
some  other  mformal  procedure  for 
resolving  the  differences  without  going 
to  a  due  process  hearing.  (See  Question 
32,  above,  regarding  the  right  to  appeal.) 

c.  If,  because  of  the  disagreement  over 
the  lEP,  a  hearing  is  initiated  by  either 
the  parents  or  agency,  the  agency  may 
not  change  the  child’s  placement  unless 
the  parents  and  agency  agree  otherwise. 
(See  §  300.513,  Child’s  status  during 
proceedings.)  The  following  two 
examples  are  related  to  this 
requirement: 


36.  What  should  be  included  in  the 
statement  of  the  child’s  present  levels  of 
educational  performance? 

The  statement  of  present  levels  of 


(1)  A  child  in  the  regular  fourth  grade 
has  been  evaluated  and  found  to  be 
eligible  for  special  education.  The 
agency  and  parents  agree  that  the  child 
has  a  specific  learning  disability.  ' 
However,  one  party  proposes  placement 
in  a  self-contained  program,  and  the 
other  proposes  placement  in  a  resource 
room.  Agreement  cannot  be  reached, 
and  a  due  process  hearing  is  initiated. 
Unless  the  parents  and  agency  agree 
otherwise,  the  child  would  remain  in  the 
regular  fourth  grade  until  the  issue  is 
resolved. 

On  the  other  hand,  since  the  child's 
need  for  special  education  is  not  in 
question,  both  parties  might  agree — as 
an  interim  measure — (1)  to  temporarily 
place  the  child  in  either  one  of  the 
programs  proposed  at  the  meeting  (self- 
contained  program  or  resource  room],  or 
(2)  to  serve  the  child  through  some  other 
temporary  arrangement. 

(2)  A  handicapped  child  is  currently 
receiving  special  education  under  an 
existing  lEP.  A  due  process  hearing  has 
been  initiated  regarding  an  alternative 
special  education  placement  for  the 
child.  Unless  the  parents  and  agency 
agree  otherwise,  the  child  would  remain 
in  the  current  placement.  In  this 
situation,  the  Gild’s  lEP  could  be 
revised,  as  necessary,  and  implemented 
in  all  of  the  areas  agreed  to  by  the 
parents  and  agency,  while  the  area  of 
disagreement  (i.e.,  the  child’s  placement) 
is  being  settled  through  due  process. 

Note. — the  due  process  hearing  concerns 
whether  or  not  a  particular  service  should 
continue  to  be  provided  under  the  lEP  (e.g.. 
physical  therapy],  that  service  would 
continue  to  be  provided  to  the  child  under  the 
lEP  that  was  in  e^ect  at  the  time  the  hearing 
was  initiated,  (1)  unless  the  parents  and 
agency  agree  to  a  change  in  the  services,  or 
(2)  until  the  issue  is  resolved. 


educational  performance  will  be 
di^erent  for  each  handicapped  child. 
Thus,  determinations  about  the  content 


§300346  Conirnt  of  in<li\  idiiali/t'J  mI- 
uration  prORrant. 

The  individualized  education  program 
for  each  child  must  Include: 

(a)  A  statement  of  the  child's  present 
levels  of  educational  jjerf ormance ; 

(b)  A  statement  of  6mnual  goals,  in¬ 
cluding  short  term  instructional  objec¬ 
tives; 

(c)  A  statement  of  Uie  specific  special 
education  and  related  services  to  be  pro¬ 
vided  to  the  ehild.  and  the  extent  to 
which  the  child  will  be  able  to  partici¬ 
pate  in  regular  educational  programs; 


id)  The  projected  dates  for  initiation 
of  services  and  the  anticipated  duration 
of  the  services;  and 

«e)  Appropriate  objective  criteria  and 
evaluation  procedures  and  schedules  for 
determining,  on  at  least  an  annual  ba.sis, 
whether  the  short  term  instructional  ob¬ 
jectives  are  being  achieved. 

,20  use.  1401(19);  141S  (3)(B),  (4).  (8). 
1414(a)(5);  Senate  Report  No.  91  168.  p.  11 
0975).) 
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'  of  the  statement  for  an  individual  child 
are  matters  that  are  left  to  the  discretion 
of  participants  in  the  lEP  meetings. 
However,  the  following  are  some  points 
which  should  be  taken  into  account  in 
writing  this  part  of  the  lEP. 

a.  The  statement  should  accurately 
describe  the  effect  of  the  child’s 
handicap  on  the  child's  performance  in 
any  area  of  education  that  is  affected, 
including  (1)  academic  areas  (reading, 
math,  communication,  etc.),  and  (2)  non- 
academic  areas  [daily  life  activities, 
mobility,  etc.). 

Note. — Labels  such  as  "mentally  retarded" 
or  "deaf*  may  not  be  used  as  a  substitute  for 
the  description  of  present  levels  of 
educational  performance.) 

b.  The  statement  should  be  written  in 
objective  measurable  terms,  to  the 
extent  possible.  Data  from  the  child's 
evaluation  would  be  a  good  source  of 
such  information.  Test  scores  that  are 
pertinent  to  the  child's  diagnosis  might 
be  included,  where  appropriate. 
However,  the  scores  should  be  (1)  self- 
explanatory  (i.e.,  they  can  be  interpreted 
by  all  participants  without  the  use  of 
test  manuals  or  other  aids),  or  (2)  an 
explanation  should  be  included, 
whatever  test  results  are  used  should 
reflect  the  impact  of  the  handicap  on  the 
child’s  performance.  Thus,  raw  scores 
would  not  usually  be  sufficient. 

c.  There  should  be  a  direct 
relationship  between  the  present  levels 
of  educational  performance  and  the 
other  components  of  the  lEP.  Thus,  if  the 
statement  describes  a  problem  with  the 
child's  reading  level  and  points  to  a 
deficiency  in  a  specific  reading  skill,  this 
problem  should  be  addressed  under 
both  (1)  goals  and  objectives,  and  (2) 
specific  special  education  and  related 
services  to  be  provided  to  the  child. 

37.  Why  are  goals  and  objectives 
require  in  the  lEP? 

The  statutory  requirements  for 
including  annual  goals  and  short  term 
objectives  (Section  602(19)(B)),  and  for 
having  at  least  an  annual  review  of  a 
handicapped  child’s  lEP  (Section 
614(a)(5)),  provide  a  mechanism  for 
determining  (1)  whether  the  anticipated 
outcomes  for  the  child  are  being  met 
(i.e.,  whether  the  child  is  progressing  in 
the  special  education  program)  and  (2) 
whether  the  placement  and  services  are 
appropriate  to  the  child’s  special 
learning  needs.  In  effect,  these 
requirements  provide  a  way  for  the 
child's  teacher(s)  and  parents  to  be  able 
to  track  the  child’s  progress  in  special 
education.  However,  the  goals  and 
objectives  in  the  lEP  are  not  intended  to 
be  as  specific  as  the  goals  and 
objectives  that  are  normally  found  in 


daily,  weekly,  or  monthly  instructional 
plans. 

38.  What  are  "annual goals" in  an 
lEP? 

The  annual  goals  in  the  lEP  are 
statements  which  describe  what  a 
handicapped  child  can  reasonably  be 
expected  to  accomplish  within  a  twelve 
month  period  in  the  child’s  special 
education  program.  As  indicated  under 
Question  36,  above,  there  should  be  a 
direct  relationship  between  the  annual 
goals  and  the  present  levels  of 
educational  performance. 

39.  What  are  "short  term  instructional 
objectives" in  an  lEP? 

"Short  term  instructional  objectives” 
(also  called  “lEP  objectives”)  are 
measurable,  intermediate  steps  between 
a  handicapped  child’s  present  levels  of 
educational  performance  and  the  annual 
goals  that  are  established  for  the  child. 
The  objectives  are  developed  based  on 
a  logical  breakdown  of  the  major 
components  of  the  annual  goals,  and  can 
serve  as  milestones  for  measuring 
progress  toward  meeting  the  goals. 

In  some  respects,  lEP  objectives  are 
similar  to  objectives  used  in  daily 
classroom  instructional  plans.  For 
example,  both  kinds  of  objectives  are 
used  (1)  to  describe  what  a  given  child  is 
expected  to  accomplish  in  a  particular 
area  within  some  specified  time  period, 
and  (2)  to  determine  the  extent  to  which 
the  child  is  progressing  toward  those 
accomplishments. 

In  other  respects,  objectives  in  lEPs 
are  different  ffom  those  used  in 
instructional  plans,  primarily  in  the 
amount  of'detail  they  provide.  lEP 
objectives  provide  general  benchmarks 
for  determining  progress  toward  meeting 
the  annual  goals.  These  objectives 
should  be  projected  to  be  accomplished 
over  an  extended  period  of  time  (e.g.,  an 
entire  school  quarter  or  semester).  On 
the  other  hand,  the  objectives  in 
classroom  instructional  plans  deal  with 
more  specific  outcomes  that  are  to  be 
accomplished  on  a  daily,  weekly,  or 
monthly  basis.  Classroom  instructional 
plans  generally  include  details  not 
required  in  an  lEP,  such  as  the  specific 
methods,  activities,  and  materials  (e.g., 
use  of  flash  cards)  that  will  be  used  in 
accomplishing  the  objectives. 

40.  Should  the  lEP  goals  and 
objectives  focus  only  on  special 
education  and  related  services,  or 
should  they  relate  to  the  total  education 
of  the  child? 

lEP  goals  and  objectives  are 
concerned  primarily  with  meeting  a 
handicapped  child’s  need  for  special 
education  and  related  services,  and  are 
not  required  to  cover  other  areas  of  the 
child’s  education.  Stated  another  way, 
the  goals  and  objectives  in  the  lEP 


should  focus  on  offsetting  or  reducing 
the  problems  resulting  ffom  the  child’s 
handicap  which  interfere  with  learning 
and  educational  performance  in  school. 
For  example,  if  a  learning  disabled  child 
is  functioning  several  grades  below  the 
child’s  indicated  ability  in  reading  and 
has  a  speciRc  problem  with  word 
recognition,  the  lEP  goals  and  objectives 
would  be  directed  toward  (1)  closing  the 
gap  between  the  child’s  indicated  ability 
and  current  level  of  functioning,  and  (2) 
helping  the  child  increase  the  ability  to 
use  word  attack  skills  effectively  (or  to 
find  some  other  approach  to  increase 
independence  in  reading). 

For  a  child  with  a  mild  speech 
impairment,  the  lEP  objectives  would 
focus  on  improving  the  child’s 
communication  skills,  by  either  (1) 
correcting  the  impairment,  or  (2) 
minimizing  its  effect  on  the  child’s 
ability  to  communicate.  On  the  other 
hand,  the  goals  and  objectives  for  a 
severely  retarded  child  would  be  more 
comprehensive  and  cover  more  of  the 
child’s  school  program  than  if  the  child 
has  only  a  mild  handicap. 

41.  Should  there  be  a  relationship 
between  the  goals  and  objectives  in  the 
lEP  and  those  that  are  in  instructional 
plans  of  special  education  personnel? 

Yes.  There  should  be  a  direct 
relationship  between  the  lEP  goals  and 
objectives  for  a  given  handicapped  child 
and  the  goals  and  objectives  that  are  in 
the  special  education  instructional  plans 
for  the  child.  However,  the  lEP  is  not 
intended  to  be  detailed  enough  to  be 
used  as  an  instructional  plan.  The  lEP, 
through  its  goals  and  objectives,  (1)  sets 
the  general  direction  to  be  taken  by 
those  who  will  implement  the  lEP,  and 
(2)  serves  as  the  basis  for  developing  a 
detailed  instructional  plan  for  the  child. 

Note. — See  Question  56.  below,  regarding 
the  length  of  lEPs. 

42.  When  must  lEP  objectives  be 
written — before  placement  or  after 
placement? 

lEP  objectives  must  be  written  before 
placement.  Once  a  handicapped  child  is 
placed  in  a  special  education  program, 
the  teacher  might  develop  lesson  plans 
or  more  detailed  objectives  based  on  the 
lEP;  however,  such  plans  and  objectives 
are  not  required  to  be  a  part  of  the  lEP 
itself. 

43.  Can  short  term  instructional 
objectives  be  changed  without  initiating 
another  lEP  meeting? 

No.  Section  300.343(a)  provides  that 
the  agency  "is  responsible  for  initiating 
and  conducting  meetings  for  the  purpose 
of  developing,  reviewing,  and  revising  a 
handicapped  child’s  individualized 
education  program”  (emphasis  added). 
Since  a  change  in  short  term 
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instructional  objectives  constitutes  a 
revision  of  the  child's  lEP,  the  agency 
must  (1)  notify  the  parents  of  the 
proposed  change  (see  §  300.504(a)(1)], 
and  (2)  initiate  an  lEP  meeting.  Note, 
however,  that  if  the  parents  are  imable 
or  unwilling  to  attend  such  a  meeting, 
their  participation  in  the  revision  of  the 
lEP  objectives  can  be  obtained  through 
other  means,  including  individual  or 
conference  telephone  calls  (see 
§  300.345(c)). 

44.  Must  the  lEP  include  all  special 
education  and  related  services  needed 
by  the  child  or  only  those  available 
from  the  public  agency? 

Each  public  agency  must  provide  a 
free  appropriate  public  education  to  all 
handicapped  children  under  its 
jurisdiction.  Therefore,  the  lEP  for  a 
handicapped  child  must  include  all  of 
the  specific  special  education  and 
related  services  needed  by  the  child — as 
determined  by  the  child’s  current 
evaluation.  This  means  that  the  services 
must  be  listed  in  the  lEP  even  if  they  are 
not  directly  available  fium  the  local 
agency,  and  must  be  provided  by  the 
agency  through  contract  or  other 
arrangements. 

45.  Is  the  lEP  a  commitment  to 
provide  services — i.e.,  must  a  public 
agency  provide  all  of  the  services  listed 
in  the  lEP? 

Yes.  Each  handicapped  child’s  lEP 
must  include  all  services  necessary  to 
meet  the  child’s  identified  special 
education  and  related  services  needs; 
and  all  services  in  the  lEP  must  be 
provided  in  order  for  the  agency  to  be  in 
compliance  with  the  Act. 

46.  Must  the  public  agency  itself 
directly  provide  the  services  set  out  in 
thelEP? 

The  public  agency  responsible  for  the 
education  of  a  handicapped  child  could 
provide  lEP  services  to  the  child  (1) 
directly,  through  the  agency’s  own  staff 
resources,  or  (2)  indirectly,  by 
contracting  with  another  public  or 
private  agency,  or  through  other 
arrangements.  In  providing  the  services, 
the  agency  may  use  whatever  State, 
local.  Federal,  and  private  sources  of 
support  are  available  for  those  purposes 
(see  §  300.301(a)].  However,  the  services 
must  be  at  no  cost  to  the  parents,  and 
resposibility  for  ensuring  that  the  lEP 
services  are  provided  remains  with  the 
public  agency. 

47.  Does  the  lEP  include  only  special 
education  and  related  services  or  does 
it  describe  the  total  education  of  the 
child? 

The  lEP  is  required  to  include  only 
those  matters  concerning  the  provision 
tof  special  education  and  related 
services  and  the  extent  to  which  the 
child  can  participate  in  regular 


education  programs.  (NOTE:  The 
regulations  define  “special  education" 
as  specially  designed  instruction  to  meet 
the  unique  needs  of  a  handicapped 
child,  €md  “related  services”  as  those 
which  are  necessary  to  assist  the  child 
to  benefit  fi'om  special  education.)  (See 
§  §  300.14  and  300.13,  respectively.) 

For  some  handicapped  children,  the 
lEP  will  only  address  a  very  limited  part 
of  their  education  (e.g.,  for  a  speech 
impaired  child,  the  lEP  would  generally 
be  limited  to  the  child’s  speech 
impairment).  For  other  children  (e.g., 
those  who  are  profoundly  retarded),  the 
lEP  might  cover  their  total  education.  An 
lEP  for  a  physically  impaired  child  with 
no  mental  impairment  might  consist  only 
of  specially  designed  physical 
education.  However,  if  the  child  also  has 
a  mental  impairment,  the  lEP  might 
cover  most  of  the  child’s  education 

Note. — ^The  lEP  is  not  intended  to  be 
detailed  enough  to  be  used  as  an 
instructional  plan.  See  Question  41,  above. 

48.  If  modifications  are  necessary  for 
a  handicapped  child  to  participate  in  a 
regular  education  program,  must  they  be 
included  in  the  lEP? 

Yes.  If  modifications  (supplementary 
aids  and  services)  to  the  re^ar 
education  program  are  necessary  to 
ensure  the  child’s  participation  in  that 
program,  those  modifications  must  be 
described  in  the  child’s  lEP  (e.g..  for  a 
hearing  impaired  child,  special  seating 
arrangements  or  the  provision  of 
assignments  in  writing).  This  applies  to 
any  regular  education  program  in  which 
the  student  may  participate,  including 
physical  education,  art,  music,  and 
vocational  education. 

49.  When  must  physical  education 
(PE)  be  described  or  referred  to  in  the 
lEP? 

Section  300.307(a)  provides  that 
“physical  education  services,  specially 
designed  if  necessary,  must  be  made 
available  to  every  handicapped  child 
receiving  a  fiee  appropriate  public 
education.”  The  following  paragraphs 
(1)  set  out  some  of  the  different  PE 
program  arrangements  for  handicapped 
students,  and  (2)  indicate  whether,  and 
to  what  extent,  PE  must  be  described  or 
referred  to  in  an  lEP: 

a.  Regular  PE  with  non-handicapped 
students.  If  a  handicapped  student  can 
participate  fully  in  the  regular  PE 
program  without  any  special 
modifications  to  compensate  for  the 
student’s  handicap,  it  would  not  be 
necessary  to  describe  or  refer  to  PE  in 
the  lEP.  On  the  other  hand,  if  some 
modifications  to  the  regular  PE  program 
are  necessary  for  the  student  to  be  able 
to  participate  in  that  program,  those 


modifications  must  be  described  in  the 
lEP. 

b.  Specialty  designed  PE.  If  a 
handicapped  student  needs  a  specially 
designed  PE  program,  that  program  must 
be  addressed  in  all  applicable  areas  of 
the  lEP  (e.g.,  present  levels  of 
educational  performance,  goals  and 
objectives,  and  services  to  be  provided). 
However,  these  statements  would  not 
have  to  be  presented  in  any  more  detail 
than  the  other  special  education 
services  included  in  the  student’s  lEP. 

c.  PE  in  separate  facilities.  If  a 
handicapped  student  is  educated  in  a 
separate  focility,  the  PE  program  for  that 
student  must  be  described  or  referred  to 
in  the  lEP.  However,  the  kind  and 
amount  of  information  to  be  included  in 
the  lEP  would  depend  on  the  physical- 
motor  needs  of  the  student  and  the  type 
of  PE  program  that  is  to  be  provided. 

Thus,  if  a  student  is  in  a  separate 
facility  that  has  a  standard  PE  program 
(e.g..  a  residential  school  for  the  deaf), 
and  if  it  is  determined — on  the  basis  of 
the  student’s  most  recent  evaluation — 
that  the  student  is  able  to  participate  in 
that  program  without  any  modifications, 
then  the  lEP  need  only  note  such 
participation.  On  the  other  hand,  if 
special  modifications  to  the  PE  program 
are  needed  for  the  student  to  p^cipate, 
those  modifications  must  be  described 
in  the  lEP.  Moreover,  if  the  student 
needs  an  individually  designed  PE 
program,  that  program  must  be 
addressed  under  all  applicable  parts  of 
the  lEP.  (See  paragraph  “b”,  above.) 

Notev— The  Department  is  considering  die 
possibility  of  publishing  a  separate  doc^ent 
on  the  requirement  under  the  Act  and 
regulations. 

SO.  If  a  handicapped  student  is  to 
receive  vocational  education,  must  it  be 
described  or  referred  to  in  the  student’s 
lEP? 

The  answer  depends  on  the  kind  of 
vocational  education  program  to  be 
provided.  If  a  handicapp^  student  is 
able  to  participate  in  the  regtUar 
vocational  education  program  without 
any  modifications  to  compensate  for  the 
student's  handicap,  it  would  not  be 
necesscuy  to  include  vocational 
education  in  the  student’s  lEP.  On  the 
other  hand,  if  modifications  to  the 
regular  vocational  education  program 
are  necessary  in  order  for  the  student  to 
participate  in  that  program,  those 
modifications  must  be  included  in  the 
lEP.  Moreover,  if  the  student  needs  a 
specially  designed  vocational  education 
program.then  vocational  education  must 
be  described  in  all  applicable  areas  of 
the  student’s  lEP  (e.g.,  present  levels  of 
educational  performance,  goals  and 
objectives,  and  specific  services  to  be 
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provided).  However,  these  statements 
would  not  have  to  be  presented  in  any 
more  detail  than  the  other  special 
education  services  included  in  the  lEP. 

Note. — Regulations  under  the  Vocational 
Education  Act  provide  that  (1)  certain  funds 
available  under  that  Act  for  vocational 
programs  for  handicapped  persons  must  be 
used  in  a  manner  consistent  with  the  State’s 
plan  imder  EHA-B,  and  (2)  the  five-year  State 
Vocational  Education  Plan  “shall  describe 
how  the  program  provided  each  handicapped 
child  will  be  planned  and  coordinated  in 
conformity  with  and  as  a  part  of  the  child’s 
individualized  education  program  as  required 
by  the  Education  of  the  Handicapped  Act.” 
See  34  CFR  400.141(f)(10),  400.182(f)  (formerly 
45  CFR  104.141(f)(10).  104.182(f)). 

51.  Must  the  lEP  specify  the  amount  of 
services  or  may  it  simply  list  the 
services  to  be  provided? 

The  amoimt  of  services  to  be  provided 
must  be  stated  in  the  lEP,  so  that  the 
level  of  the  agency’s  commitment  of 
resources  will  be  clear  to  parents  and 
other  lEP  team  members.  The  amount  of 
time  to  be  committed  to  each  of  the 
various  services  to  be  provided  must  be 
(1)  appropriate  to  that  specific  service, 
and  (2)  stated  in  the  lEP  in  a  manner 
that  is  clear  to  all  who  are  involved  in 
both  the  development  and 
implementation  of  the  lEP. 

Changes  in  the  amount  of  services 
listed  in  the  lEP  cannot  be  made  without 
holding  another  lEP  meeting.  However, 
as  long  as  there  is  no  change  in  the 
overall  amount,  some  adjustments  in 
scheduling  the  services  should  be 
possible  (based  on  the  professional 
judgment  of  the  service  provider) 
without  holding  another  lEP  meeting. 

Note. —  The  parents  should  be  notified 
whenever  this  occurs. 

52.  Must  a  handicapped  child’s  lEP 
indicate  the  extent  to  which  the  child 
will  be  educated  in  the  regular 
educational  program  ? 

Yes.  Section  300.346(c)  provides  that 
the  lEP  for  each  handicapped  child  must 
include  a  “statement  of  *  *  *  the  extent 
to  which  the  child  will  be  able  to 
particpate  in  regular  educational 
programs.”  One  way  of  meeting  this 
requirement  is  to  indicate  the  percent  of 
time  the  child  will  be  spending  in  the 
regular  education  program  with  non¬ 
handicapped  students.  Another  way  is 
to  list  the  specific  regular  education 
classes  the  child  will  be  attending. 


Note. — ^If  a  severely  handicapped  child,  for 
example,  is  expected  to  be  in  a  special 
classroom  setting  most  of  the  time,  it  is 
recommended  that,  in  meeting  the  above 
requirement,  the  lEP  include  any  non- 
curricular  activities  in  which  the  child  will  be 
participating  with  non-handicapped  students 
(e.g.,  lunch,  assembly  periods,  club  activities, 
and  other  special  events). 

53.  Can  the  anticipated  duration  of 
services  be  for  more  than  twelve 
months? 

In  general,  the  anticipated  duration  of 
services  would  be  up  to  twelve  months. 
There  is  a  direct  relationship  between 
the  anticipated  duration  of  services  and 
the  other  parts  of  the  lEP  (e.g.,  annual 
goals  and  short  term  objectives),  and 
each  part  of  the  lEP  would  be  addressed 
whenever  there  is  a  review  of  the  child’s 
program.  If  it  is  anticipated  that  the 
child  will  need  a  particular  service  for 
more  than  one  year,  the  duration  of  that 
service  could  be  projected  beyond  that 
time  in  the  lEP.  However,  the  duration  of 
each  service  must  be  reconsidered 
whenever  the  lEP  is  reviewed. 

54.  Must  the  evaluation  procedures 
and  schedules  be  included  as  a  separate 
item  in  the  lEP? 

No.  The  evaluation  procedures  and 
schedules  need  not  be  included  as  a 
separate  item  in  the  lEP,  but  they  must 
be  presented  in  a  recognizable  form  and 
be  clearly  linked  to  the  short  term 
objectives. 

Note. — In  many  instances,  these 
components  are  incorporated  directly  into  the 
objectives. 

Other  Questions  About  the  Content  of 
anIEP 

55.  Is  it  permissible  for  an  agency  to 
have  the  lEP  completed  when  the  lEP 
meeting  begins? 

No.  It  is  not  permissible  for  an  agency 
to  present  a  completed  lEP  to  parents  for 
their  approval  before  there  has  been  a 
full  discussion  with  the  parents  of  (1)  the 
child’s  need  for  special  education  and 
related  services,  and  (2)  what  services 
the  agency  will  provide  to  the  child. 
Section  602(9)  of  the  Act  defines  the  lEP 
as  a  written  statement  developed  in  any 
meeting  with  the  agency  representative, 
the  teacher,  the  parent,  and,  whenever 
appropriate,  the  child. 

It  would  be  appropriate  for  agency 
staff  to  come  prepared  with  evaluation 
findings,  statements  of  present  levels  of 
educational  performance,  and  a 


recommmendation  regarding  annual 
goals,  short  term  instructional 
objectives,  and  the  kind  of  special 
education  andTelated  services  to  be 
provided.  However,  the  agency  must 
make  it  clear  to  the  parents  at  the  outset 
of  the  meeting  that  Ae  services 
proposed  by  the  agency  are  only 
recommendations  for  review  and 
discussion  with  the  parents.  The 
legislative  history  of  Pub.  L.  94-142 
makes  it  clear  that  parents  must  be 
given  the  opportunity  to  be  active 
participants  in  all  major  decisions 
affecting  the  education  of  their 
handicapped  children.  (See,  e.g.,  S.  Rep. 
No.  168,  94th  Cong.  1st  Sess.  13  (1975);  S. 
Rep.  No.  455  (Conference  Report),  94th 
Cong.  1st  Sess.  47-50  (1975).) 

56.  Is  there  a  prescribed  format  or 
length  for  an  lEP? 

No.  The  format  and  length  of  an  lEP 
are  matters  left  to  the  discretion  of  State 
and  local  agencies.  The  lEP  should  be  as 
long  as  necessary  to  adequately 
describe  a  child’s  program.  However,  as 
indicated  in  Question  41,  above,  the  lEP 
is  not  intended  to  be  a  detailed 
instructional  plan.  The  Federal  lEP 
requirements  can  usually  be  met  in  a 
one  to  three  page  form. 

Note. — In  a  national  survey  conducted 
under  contract  with  the  Department,  it  was 
found  that  47%  of  the  lEPs  reviewed  were  3 
pages  or  less  in  length. 

57.  Is  it  permissible  to  consolidate  the 
lEP  with  an  individualized  service  plan 
developed  under  another  Federal 
program? 

Yes.  In  instances  where  a 
handicapped  child  must  have  both  an 
lEP  and  an  individualized  service  plan 
under  another  Federal  program,  it  may 
be  possible  to  develop  a  single, 
consolidated  document:  Provided,  That 
(1)  it  contains  all  of  the  information 
required  in  an  lEP,  and  (2)  all  of  the 
necessary  parties  participate  in  its 
development. 

Examples  of  individualized  service 
plans  which  might  be  consolidated  with 
the  lEP  are:  (1)  The  Individualized  Care 
Plan  (Title  XI5f  of  the  Social  Security 
Act  (Medicaid)),  (2)  the  Individualized 
Program  Plan  (Title  XX  of  the  Social 
Security  Act  (Social  Services)),  (3)  the 
Individualized  Service  Plan  (Title  XVI  of 
the  Social  Security  Act  (Supplemental 
Security  Income)),  and  (4)  the  , 
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Individualized  Written  Rehabilitation 
Plan  (Rehabilitation  Act  of  1973). 

58.  What  provisions  on  confidentiality 
of  information  apply  to  lEPs? 

lEPs  are  subject  to  the  confidentiality 
provisions  of  both  (1)  EHA-B  (Section 
617(c)  of  the  Act;  §§  300.560-300.576  of 
the  regulations),  and  (2)  the  Family 
Educational  Rights  and  Privacy  Act 
(“FERPA”,  20  U.S.C.  1232g).  An  lEP  is  an 
"education  record”  as  that  term  is  used 
in  the  FERPA  and  implementing 
regulations  (34  CFR  Part  99)  and  is, 
therefore,  subject  to  the  same 


protections  as  other  education  records 
relating  to  the  student. 

Note. — ^Under  Section  99.31(a]  of  the 
FERPA  regulations,  an  educational  agency 
may  disclose  personally  identifiable 
information  from  the  education  records  of  a 
student  without  the  written  consent  of  the 
parents  “if  the  disclosure  is — (1)  To  other 
school  officials,  including  teachers,  within  the 
educational  institution  or  local  educational 
agency  who  have  been  determined  by  the 
agency  or  institution  to  have  legitimate 
educational  interests  *  *  *"  in  that 
information. 


§300347  Private  s«-liool  plaieniriils. 

<a)  Developing  individualized  educa¬ 
tion  programs.  (1)  Before  a  public 
agency  places  a  handicapped  child  In, 
or  refers  a  child  to,  a  private  school  or 
facility,  the  agency  shaU  Initiate  and 
conduct  a  meeting  to  develop  an  indi¬ 
vidualized  education  program  for  the 
child  in  accordance  with  5  aoo.sts. 

(2)  The  agency  snail  insure  that  a 
representative  of  tlie  private  school  fa¬ 
cility  attends  the  meeting.  If  the  rep¬ 
resentative  cannot  attend,  the  agency 
shall  use  other  methods  to  insure  par¬ 
ticipation  by  the  private  school  or  fa¬ 
cility,  including  individual  or  conference 
telephone  calls. 

(3)  The  public  agency  shall  also  de¬ 
velop  an  individualized  educational  pro¬ 
gram  for  each  handicappted  child  who 
was  placed  in  a  private  school  or  facility 
by  the  agency  before  the  effective  date 
of  these  regulations. 

(b)  Reviewing  and  revising  individ¬ 
ualized  education  programs.  (1)  After  a 
handicapped  child  enters  a  private  school 


or  facility,  any  meetings  to  review  and 
revise  the  child’s  Individualized  educa¬ 
tion  program  may  be  initiated  and  con¬ 
duct^  by  the  private  school  or  facility  at 
the  discretion  of  the  public  agency. 

(2)  If  the  private  school  or  facility 
initiates  and  conducts  these  meetings, 
the  public  agency  shall  insure  that  the 
parents  and  an  agency  representative: 

(1)  Are  involved  in  any  decision  about 
the  child’s  individualized  education  pro¬ 
gram;  and 

(ii)  Agree  to  any  proposed  changes  In 
the  program  before  those  changes  are 
implemented. 

<c)  Responsibility.  Even  if  a  private 
school  or  facility  implements  a  child’s 
Individualized  education  program,  re¬ 
sponsibility  for  compliance  w'ith  this  part 
remains  with  the  public  agency  and  the 
State  educational  agency. 

(20  u  se.  1413(a)(4)(B).) 


59.  [f  placement  decisions  are  made  at 
the  time  the  lEP  is  developed,  how  can  a 
private  school  representative  attend  the 
meeting? 

Generally,  a  child  who  requires 
placement  in  either  a  public  or  private 
residential  school  has  already  been 
receiving  special  education,  and  the 
parents  and  school  personnel  have  often 
jointly  been  involved  over  a  prolonged 
period  of  time  in  attempting  to  find  the 
most  appropriate  placement  for  the 
child.  At  some  point  in  this  process  (e.g., 
at  a  meeting  where  the  chiM's  current 


lEP  is  being  reviewed),  the  possibility  of 
residential  school  placement  might  be 
proposed — by  either  the  parents  or 
school  personnel.  It  both  agree,  then  the 
matter  would  be  explored  with  the 
residential  school.  A  subsequent 
meeting  would  then  be  conducted  to 
finalize  the  lEP.  At  this  meeting,  the 
public  agency  must  ensure  that  a 
representative  of  the  residential  school 
either  (1)  attends  the  meeting,  or  (2) 
participates  through  individual  or 
conference  telephone  calls,  or  by  other 
means. 


§300348  Handicapped  rliildrcn  in 

parocliial  or  other  private  sclioolii. 

If  a  handicapped  child  is  enrolled  In 
a  parochial  or  other  private  school  and 
receives  special  education  or  related 
services  from  a  public  agency,  the  pub¬ 
lic  agency  shall: 

(a)  Initiate  and  conduct  meetings  to 
develop,  review,  and  revi.se  an  individual¬ 


ized  education  program  for  the  child,  in 
accordance  with  §800. 84a:  And 

(b)  Insure  that  a  representative  of 
the  parochial  or  other  private  school 
attends  each  meeting.  If  the  representa¬ 
tive  cannot  attend,  the  agency  shall  use 
other  methods  to  Insure  participation 
by  the  private  school,  including  individ¬ 
ual  or  conference  telephone  calls. 

(20  U.S.C.  1413(a)  (4)  (A).l _ 
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Note. — The  Department  is  considering 
publishing  a  separate  document  concerning 
the  education  of  handicapped  children  placed 
in  parochial  or  other  private  schools  by  their 


parents.  Questions  concerning  lEPs  for  those 
children  would  be  addressed  in  that 
document. 


§300349  Iiidi\i<Jualix<‘fl  ctlui'alion  pro* 

eraiii — art-ounluliililj. 

Each  public  agency  must  provide  spe¬ 
cial  education  and  related  services  to  a 
handicapped  child  In  accordance  with 
an  individualized  education  program. 
However,  Part  B  of  the  Act  does  not  re¬ 
quire  that  any  agency,  teacher,  or  other 
person  be  held  accountable  If  a  child 
does  not  achieve  the  growth  projected 
in  the  annual  goals  and  objectives. 

(20  ir.S.C.  1412(9)  (B);  1414(a)  (S),  (6); 


Cong.  Itec.  at  H  7152  (dally  ed.,  July  21, 
1976) .) 

Comment.  This  section  is  Intended  to  re¬ 
lieve  concerns  that  the  Individualized  educa¬ 
tion  program  constitutes  a  guarantee  by  the 
public  agency  and  the  teacher  that  a  child  1 
will  progress  at  a  specified  rate.  However,  this 
section  does  not  relieve  agencies  and  teachers 
rrom  making  good  faith  efforts  to  assist  the 
child  In  achieving  the  objectives  and  goals 
listed  In  the  Individualized  education  pro¬ 
gram.  Further,  the  section  docs  not  limit  a 
parent's  right  to  complain  and  ask  for  re¬ 
visions  of  the  child's  program,  or  to  invoke 
due  process  procedures.  If  the  parent  feel.s 
that  these  efforts  are  not  being  made. _ 


60.  Is  the  lEP  a  performance  contract? 

No.  Section  300.349  makes  it  clear  that 
the  lEP  is  not  a  performance  contract 
that  imposes  liability  on  a  teacher  or 
public  agency  if  a  handicapped  child 
does  not  meet  the  lEP  objectives.  While 
the  agency  must  provide  special 
education  and  related  services  in 


accordance  with  each  handicapped 
child’s  lEP,  the  Act  does  not  require  that 
the  agency,  the  teacher,  or  other  persons 
be  held  accountable  if  the  child  does  not 
achieve  the  growth  projected  in  the 
written  statement. 

(FR  Doc.  81-1803  Filed  l-lO-ffl;  8:45  am] 
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